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AuT. VII. — A71 Abstract of Mvhummedan Law, by Lieiil.-Coloiiol 
Vans Kunnkdy, M.Il.A.S., &c. &c. &c. 

Prefacn. 

Tub Miiliammcdan law is divisil)lc into two parts perfectly distinct — 
the rcligioi'S and the municipal. On tlio first numerous works liavo 
been written, and it niust therefore seem singular that the latter has 
never, as far as I am aware, attracted attention ; for the real nature 
of the state of society, and of the government in Muhammcdan 
countries, can never be clearly understood, unless both the religious 
and the municipal law arc taken into consideration. To sujtply, 
therefore, this defect, is the intention of the following pages ; and 
sensible as I am of the very imperfect manner in which it has been 
executed, I can only trust, that any information on a subject not 
before discussed will prove acceptable to the Society. 

It may be necessary to observe, that the municipal law of the 
Muluunmedans is founded professedly on the Koran, and tlie tradi- 
tions which have been preserved of the sayings and actions of the 
prophet and his four immediate successors. To ascertain and decide 
on the authority of any particular tradition, is esteemed by the Mn- 
hanunedans a science tiic most excellent and recondite ; and from the 
admission or rejection of particular traditions have originated (lie four 
orthodox sects into which the Hunnis are divided, and the didcronce 
of opinion which sometimes exists among the jurists of tlie same sect. 
With respect to these sects, it is suflicient to observe thai l\\c opinions 
of MXi.iK and llANnAi, arc scarcely ever (juotcd by the writers of 
the Ilanifah sect, and that their followers arc at present few in num- 
ber. The decisions of SiiXm'( are treated wilh more attention, 
though, as Mr. Hamilton remarks, " they are seldom rpioted by the 
doctors of Persia or India, but with a view to l)e rejected or refuted." 
His followers are confined principally to 1-gypt and Arabia ; but his 
doctrine is also followed by the descendants of the Arabs, the Alapillas 
of Malabar, which renders a reference to his peculiar opinions fre- 
quently necessary at Bombay : I have not, however, been able to 
procure any of his works. 

But the prevailing sect, which embraces almost the whole of the 
Midiammedan world, is that of Aiiii IIanIkaii, who was born at 
Kufah in a. 11. 80 (a.u. 702), and died at Baghdad in a. 11. 1.50 
(a.o. 7G7). As Mr. llAMir.roN, in his iireliniinary discourse to the 
llidiU/ah, has relalcd llic life of Ant; llAslrAii as fidly as any re- 

voi.. II. (; 
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mnining accounts would admit, I sliall merely extinct the following; 
passage : — " He is described of a middling stature, a comely counte- 
nance, and pleasant conversation, liarnionious in his voice, of an open 
and ingenuous disposition, and kind to excess to liis relations and 
friends, admitting none to his society but of the best character. Such 
a disposition and conduct necessarily secured to him the universal 
esteem, while his polemical abilities gained him the reverence and ad- 
miration of his disciples, as may be collected from an anccdolo which 
is recorded by SiiXn'f in the introduction to liis Usiil, where he 
relates, tliat incpiiring of M/(i.iic wiielher he had ever seen llANiiMii, 
he was answered by that doctor, ' Yes; and he is such a person, that 
if he were lo assert a wooden pillar was made of (;ol(l, he would prove 
it to you by argument!' Sii,in'l himself, although dilfcring from 
him materially in his legal decisions, says in another part of the same 
•work, ' that no study whatever would enable any man to rival JlANf- 
FAii in the knowledge of the law.' It appears, indeed, from the best 
authorities, that he was a man eminently endowed with science, both 
speculative and practical; of a mild dis|)osition and tolerating prin- 
ciples ; pious, abstinent, charitable, and accomplisiied beyond all 
others in legal knowledge. Ills diflidcnce is said to have increased 
witli the extent of his acquirements ; and he has, indeed, aflbrded an 
instance of insurmountable and scrupulous modesty, such as Uas 
been seldom recorded, but which twice e.\poscd him to the most 
severe licatuicnt from his supcriois, and probably, in the end, short- 
ened his life. It is related, that IIuiiaika, the governor o( Kiifah, 
importuned him to accept the office o{ Ki'izi, or judge, and ujion his 
persisting in refusing it, caused him to be scourged for ten days suc- 
cessively with ten stripes a day, initil at length being convinced of 
his inllcxibilily, he released him ; and some years after, the Kiiai.if 
Ai. Mansuii having invited him to l^aghdad, tried to prevail on him 
to accept the same ollice, which declining as before, he was thrown 
into prison, and there confined until he died."' 

And llANiFAit, iiowever, is principally indebted for his celebrity 
to his two disciples, An6 Y6.sur and MuiiAMMi'.n. The first h said 

' Tills pnssiigo Is eviilt'iilly tnkcn finin I)in KiiM.iKiti's Uioi/iaphi/ of Illiislrious 
jl/i'ii ; ns it ngrefs very iieiuly witli slini1»r |ms.>^n|;cs in ilie niciiiint ({ivcii of Aui'i 
HanIiaii liy tlmt Bdtlior. Itiit Rlr. IIamiiton liii.'s mom iirirnrtiumtfly iiscil tlio 
words diffidence anil modesly ; for tlic motives liy wliicli Alio IIanIcaii win iic- 
tii'iieit, mill for which lie lias otitniiii'il the pienlf.st ri'liilirily, were the fear of Ooil, 
mill the nppifheiisioii that he mifrhl, if lie accr|i(C'il the ollioo o( kiixl, lie hctiayril 
into coinmiltiug liijtistice, mid liy thus dintiessini; and injuring the people of (tod, 
I'lidiiiigrr the safiMy of liia own soul. 
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by Bome writers to Imvc been the cWidK^zi uiuler tlie Khalifs Maiidi, 
IUi)f, and IIXii^N'-uii-ilAsnii) ; and by others, that he was ap- 
pointed to (hat situation by the last of these Khalifs. Dut it is uni- 
versally admitted that he was tlie person who fust regulated (he 
department of K/izis, and obtained permission for their being distin- 
guished by a particular dress. He also first established tiie principles 
of jurisprudence, and rendered it a distinct science and pursuit. His 
abilities and learning obtained him the highest honour and celebrily, 
and enal)led him to give an extensive currency to the opinions of liis 
master. He was born at Kdfali in a.h. 11.') (a.d. 731), and died at 
Baghdad, a.ii. 182 (a.d. 708). The oilier, Muiiam.mko, was born 
at Wilsit in a.ii. I.l.'i (a.d. 752), and died at Rai in a.ii. 18!) (a.i). 
804). He studied jurisprudence first under Ami IlANirAii, and 
aft(,'rwards under Aii(; Y6sur. Sciiicely any particulars seem to he 
known of his life; but he lias dislingiiislied himself, and conferred a 
most important benefit on his sect, iiy his numerous writings, in which 
he has preserved the opinions and decisions of his two masters. ll(! 
is (Ik; earliest autluir of a complete digest of the municipal law of the 
IVluhaminedans; and it seems that his arrangement of the sulj)(;ct has 
been adopted by all subsecpient writers. It need only be added, in 
the words of Sir W. .JoNr.s : — " 'I'liat aldioiigli Aii6 ll.iNirAii be the 
acknowledged head of the |)revailiiig sect, and iias given his name to 
it, yet so great veneration is shewn to A\\6 Y6sur, and tlic lawyer 
MuiiAMMi'.D, that when tliey holh dissent (lom their master, the 
Mnsalinan judge is at liberty to adopt cither of the two decisions, 
which may seem to him the more consonant to reason, and founded 
on better authority."' 

The work, on which the following abstract <lepends, is named 
//jcirfyrt/j, the author of which, Bouiian udDIn Ai.i, was born about 
A.II. ry.W (A.I). 1 1;).5), and died a.ii. .091 (a.d. 1 194). It is admitted 
by all the followers of Ami IlANiiAii to be a work of the greatest 
authority, and it bears internal evidence that it fully deserves this clia- 
racter; as the opinions and arguments conlaiiuwl in it aic suppf)r((il 
by constant quotalion of the most ap[)rovcd principles and decisions. 
When, therefore, Mr. Hasiinos was desirous of procuring some 
standard work, which might serve as a rule and guide in the ailniiiiis- 
tralion of justice according to the. Mulianimedaii laws, the lli.J/n/ah 
was brought to his notice ; ami he directed it to bo translated from 
the original Arabic into the Persian language. Of this translation 
Mr. Hamilton gives the following character : — '< When the liliigli.sh 

' Sir Wii.l-IAM .lOHEs'a Works, vol. iii. )i. PIO. 
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daiislatoi' oamc to cxantiiio his text (tinnslatcd litorally from the 
Persian), and compare it with the original Arabic, he found, that 
cxco|)t a ninnbcr of ehtcidatory interpolations, and much unavoidable 
amplification of style, it in general exhibited a faithful copy, deviating 
from the sense in but a very few instances, in some of wliich the dif- 
ference may perhaps be justly attributed to the inaccuracy of tran- 
scribers; and in one particular it is avowed and justified by the 
Alonlavis. because of nn alleged error of the author. Many of the 
inlorpolalions are indeed superfluous; and lliey sometimes exceed, 
both in lengtii and frequency, what could be wished. They, how- 
ever, possess the advantage of completely explaining the text, from 
wl)icli every reader may, for the most part, with case diRcriminalc 
them." I!n( I am afraid that the I'ersiaii version is indebted for 
lliis favourable character to the partiality of n translator, and that it 
niiglit with more justice be described in the following words, applied 
by Sir W, Jonf.s to a similar version of the Sir/ijiyyah, also made by 
order of i\Ir. II.\sriNiiS : — "The translation must appear exeellctit, 
and would be really useful to such as had not access to the Arnl)ic 
original ; but the text and comnient are blended without any dis- 
crimination, and both are so intermixed with the notes of the translator 
liimscll', that it is often impossible to separate what is fixed law from 
what is merely his own opinion. lie has also erred (though it be 
certainly a pardonable error) on the side of clearness, and made his 
work tediously perspicuous."' 

I am not certain whether or not this version was ever printed, but 
a revised edition of it was published at Calcutta in 1807, which is 
the one that I have used. The editor, Maui.avI MuitAM,Mi:i) 
Rvsiiin, observes, that in 1776, ii» pursuance of an order from 
IMr. IIastinos, the chief K<'iz'i, with the assistance of three other 
learned men, tiuderlook the version of the flidih/ah from Arabic into 
Persian ; but as they did not live to revise it, numerous errors and 
important mistakes existed in the translation, and that he had been in 
consequence directed to revise it carefully. The task intrusted to 
him he thinks he has fully executed ; and that the edition published 
contains a translation which is in every respest accurate, and a 
comnienlarv free from erroneous or illegal arguments and opinions. 
These remarks, it will bo evident, call in question the correctness of 
I\Ir. IIamii.ton's o|)inion just quoted; but, as far as I have com- 
pared the revised Persian version with Mr. IlAMii/roN's translation, 
I have observed no difl'erence deserving of the slightest notice ; and I 

' Sir Wit.M.VM .roNl'.s's M'liiks, V(il. iii. \t. HOtt. 
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must Uicicfoie coiicliulc tlial tlio MAur.Avi attributes to himself a 
iiieiit to which he is not entitled. 

It is much to be regretted that Mr. Mamii.ton, instead of trans- 
lating tlie Persian version, had not translated the original Arabic. 
He, indeed, observes, and justly, " that a literal translation from the 
Arai)ic would have left the sense, in many places, as completely un- 
intelligible to the English reader as the original itself." But, without 
materially departing from the text, this dilliciilty might have been 
easily obviated ; and the present translation is made so literally from 
the Persian, retaining even in some places the technical terms of the 
original without explanation, that it must be nearly unintelligible to 
the F.nglish reader without notes or a running commentary. iMr. 
IlA.MH.'roN, however, has not added either; and I am, therefore, 
inclined to think that his most laborious work' cannot be understood 
by the Jiuglish reader, without a repeated perusal and the most patient 
study. The same reason must also prevent its being of much use to 
those who arc but moderately ac(iuainted with I'ersian or Arabic. 
The original, at the same time, being translated so extremely lilorallv) 
has unavoidably occasioned the real meaning to be often obscured, 
and sometimes rendered in a manner entirely dilferent from what was 
intended by the author. 

Of the following abstract, the ol)ject has been to explain concisely 
the most important principles of the municipal law of the Muham- 
medans; and 1 have, therefore, been obliged to depart altogether from 
the arrangement of the original, and to express myself generally in 
my own words. My guide in executing a task, for which I do not 
possess the necessary qualifieations, has been the celebrated com- 
mentaries of I5i.A(:KsroNK. 15ut it is probable that I may have passed 
over particulars which refjiiircd to be notici:d ; nud still more pro- 
bable, that, in condensing the contents of four quarto volumes into 
these few sheets, and necessarily avoiding as much as possible all 
examples and arguments, I may not have rendered the principles 
which arc noticed sufliciently dear and intelligible. The difficulty 
of selection has been greatly increased by the singular want of ai- 
rangemcut which runs through the whole of the Uidaynh, in wiiieli, 
as a reference to the appendix will shew, it is impossible to discover 
the slightest trace of plan or method. The different books arc e<|uallv 
involved in confusion; so much so, that I found nn iuiportanl passage 

' The Persi.in version niid coiiuiieinnry consist of four volumes, nnil are, nt 
Ictst, tlu'ce times larger tliun tlie origin.il work ; and tlioiigli tlie fust volume lia^ 
not been translated, Air. IIa.milton's Knglisli translation fills four qnarlo 
volumes. 
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rcsiiecting llic responsibility of a king tuulor the head o( fornication 
and aihillertj. l^iit I may still liopc, that notwithslandiiig' its ini- 
])orroctioii, the novelty and importance of the snbjeot will confer an 
interest on this abstract to which it wonid not otherwise be entitled. 

Ans-riiAi-r or MiiiiAMMr.i>.\N i-aw. 

Ft is not, I believe, generally known that the Rluhamniedans pos- 
sess a code of laws which is, in theory, disliiionished by the principles 
of jiislicc and freedom. But llieir eHcct, in practice, has been ren- 
dered in a great measure nugatory by Muiiammkd having sanctified 
that erpiality which prevailed amongst the Aral)s at tlie time tliat he 
assumed the character of a pro))hel ; religion has consequently pre- 
vented the establishment amongst the Muhantniednns of any distinc- 
tion of ranks which would otherwise have probably taken place when 
they increased in power and riches ; and thus the whole authority of 
the state having devolved on the sovereign, unchecked by any council, 
corporate body, privileged class, or assend)ly of the peo|)Ie, flluliani- 
niednn princes have found little dilliculty in rendering themselves 
despotic. But this despotism is in direct contradiction to the precc\)ts 
of the Kon'in, and to the example of Mimiammki) and his four imnie- 
di.ile successors ; Avhicli alone art; the rules that ought to regulate the 
conduct of every true believer. f)n these, also, are the I\lulmnimcdan 
laws founded, and hence are they held in such veneration that frccpienk 
iiislauccs occur in history of even powerful princes having been obliged 
to submit to their control. 

Despotic, therefore, as a JMuhamniedan prince may appear to he, 
it will be found, on closer exaniiualion, that his power is considerably 
liniiled by the peculiar ojiinions of the people. They firndy believe 
that their government rests on a revelation from Heaven; and as they 
are iu general ac(iuaiulcd widi this revelation, and have been from 
their childhood instructed in the principal customs and laws derived 
from it, any material deviation from established usage on -the part of 
tlic prince immediately excites tlie people to resistance. Hence, also, 
that class of men whose business it is to explain this revelation, and 
to preserve its precepts in their original purity, have actpiired such 
inllucnce as enables them often to oppose successfully the measures 
of the prince. 

I'rom this class arc the Ju'izis, or judges, selected ; and it might 
therefore be expected that the impartial administration of justice 
would greatly alleviate the evils of despotism; nor can it be doubted 
but that in all Rluhammedan kingdoms, while they continued in 
prospcrilv, this eflcct was in general produced : the prince might 
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oppress or piiiiisli, without form or process, the persons iniincdintely 
conncctod with liis court ; but his caprices or his cruelties would 
sciucely ever olfect tiic great mass of the people. Tiierc were no 
feudal lords to trample on the people as their vassals and to defy 
jusli('e; and though the governors of provinces might be rapaciousi 
slill regard to their own interests would prevent them from carrying 
their exactions to too great an extent. Security of person and pro- 
perty was the privilege of (ivcry true believer held under the sanction 
of religion, and the fear of rousing the prejudices of the people woiild 
conseciuenlly set bounds to oppression. 'I'he divine origin, also, of 
the Muhammcdau laws, and the influence of the body by whom they 
were dispensed, would, on all common occasions, prevent any material 
infringement of these laws, or any undue interference with the regular 
distribution of justice. The laws might not be sufficient to afford 
protection against the arbitrary acts of the prince, but they were per- 
fectly adecpiatc for the repression and punishment of the injuries and 
crimes of the people. 

There was, however, a material defect in the administration of 
justice, for it was intrusted in dillcrcnt places to a single individual, 
who, alone and unassisted, decided both on the fact and the law, and, 
in many cases, on the putiishmenl. The only check on his proceed- 
ings was the obligation to investigate every cause in public. 'I'hus 
justice (lepen(l(^d on individual character ; and it may ther(:forc bo 
supposed, that the Kiizi.s who dispensed it were not un(rcf(Mently 
ignorant, partial, and corrupt; but, in g<!neral, the publicity of their 
proceedings would compel thi'm to be circumspect in tli(;ir (H)nduct ; 
and the esprit de corps, and the desire of ies|)cct and distinction, 
would prevent them from giving an ignorant or unjust decision. 
While, therefore, a Muhainniedan government retained its vigour, the 
just administration of a simple and e(piilable code of laws rendered 
the people indillcrent to the arbitrary power of the prince; and, if 
the K^izU were sometimes partial, this defect was fully com|)ensated 
by the very expeditious and uuexpensivc manner in which all suits 
and trials were decided. 

An incpiiry, therefore, into those laws from which the state of 
society in Muhan\iue(lan countries has received its peculiar modifica- 
tion cannot be devoid of interest ; but I much fear that this interest 
will be greatly diminished by the dryness of a mere abstract. As, 
however, nothing material has been omitted, this compendium will 
perhaps be more eflcctual than a larger work in conveying a general 
notion of the principles of Mtdiammedan law. In llic discussion of 
this subject I have not confined myself to the arrangement of the 
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aiitlior, wliom I have taken as my giiiilo, but adopted that of tlic 
distingiiislicd commentator on the laws of England as the one to 
which tlie reader must be tlie best accustomed. 

Amongst the Muhammcdans no disquisitions respecting liic origin 
or nature of law have ever taken place, nor has any distinction in 
their own laws ever existed ; they believe that tliesc are derived from 
the express eominand of God revealed cither in the KouXn, or in the 
actions and conversations of tlieir prophet which have been preserved 
by tradition. Tiie greatest simplicity, therefore, prevails in their laws; 
and no perplexity arises from the disagreement of customs, codes, or 
courts of justice. In some cases there is a dlderencc of opinion 
amongst the principal jurists, but on every material point their deci- 
sions arc the same. 

Blackslonc divides his Commentaries on the Laws of England into 
tour parts: 1. The Rights of Persons ; 2. The Rights of Things ; 3. 
Private Wrongs or Civil Injuries; 4. Public Wrongs, or Crimes and 
Misdemeanours. 

PART I. 

niGins OF I'EnsoNs.^ — parliament. 

In Asia kings have been always despotic, and there does not 
appear in history any trace of their power having ever been controlled 
by a general assembly of the people : but a small part only of Arabia 
was subject to n)onarchy, and the greatest |)art maintained a state of 
independency, which was little restrained by the heads of tribes in 
whom the chief autliority was nominally vested. On all aft'airs which 
concerned the tribe, it was requisite that the whole tribe should be 
consulted. lu this manner were the Arabs living when Muhammf,» 
rose to power, and neither he nor his Com immediate successors made 
any iiniovalion in this cusloni of their country ; all the true believers 
who were present in the camp, or at the place of the Khalif's resi- 
dence, continued to be consulted on all alUiirs of importance ; but, 
when RIoXviAii usurped the khilafat and removed his capital to 
Damascus, he laid aside the humility of his predecessors, and assumed, 
with the power, the forms and arbitrary authority of an eastern prince; 
since which lime the Muhammedan people have never been allowed 
to interfere in any manner in the goverinnent; and have been, in con- 
sequence, obliged to ex|iress their disapproval of their sovereign's 
measures liy insurrection and rebellion.' 

' Tlip KtnilUii of tbc Tdldr tril)GS fell into disuse after tlieir coiU|Ui'!>t of 
I'dfia. 
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Tin; KINO. 

It will pciimps excite surpiisc to find tlie doctrine of an implied 
contract between king and people inculcated by a IMuhamnicdaii 
jurist; but it is clearly expressed in tbe following definition, which 1 
translate literally : — "A lawful king is he who is perfect in all that 
is required by the faith of Islam ; that is, a true believer, an observer 
of the precepts of religion, of sound understanding, arrived at years 
of discretion, and to whom the people have suorn allegiance, and 
with whose government they are satisfied." By which it is intended 
that he should be a propagator of Islsimism and a protector of the 
true believers, affording them security in their persons, property, and 
women ; that he sliould receive tenths and taxes in conformity to the 
law ; that he should distribute from the treasury what is lawfully due 
to learned men, preachers, K/izis, il/it/ds, colleges, professors, teachers, 
and others, and that he sliould dispense justice to the people ; and 
whosoever possesses not these re(|uisites he is not a lawful king, and 
ooiisccpiently obedience to him is not necessary; but, on the contrary, 
it is necessary to rise against him, and to carry on war against him 
until he returns to the right path, and does that which is right, or until 
he is slain.' It will be admitted that the above contains a very 
correct definition of the duties of a king, and that had the theory 
been reduced into practice, the jMuhaniinedaris would have enjoyed 
the most perfect liberty; but rights are of little avail without institu- 
tions to protect them, and with such instilulions the inhabitants of 
Asia seem to have been at all times unacquainted. The theory, there- 
fore, of a Muhamniedun govcniincnt, inculcated both by law and 
religion, is freedom and cipiality ; but the practice has necessarily 
become despotism in consc(|uence of there being no legal restraints to 
prevent the abuse of the iinliinited powers which have been arrogated 
by the sovereign.^ In the last case, as long as he has the means of 
supporting his authority, he is sole and supreme judge, pontilf, legis- 
lator, and king. In the former case he can make no innovations 
whatever in the established laws whether religious or civil, but lie 

' It is iilso lielil tliat a king Is not lialile to puni.slimcnt for any oHciicc wliicli 
lio may caminit, liocaiisc ]iiinislimcnt liuloiiga to Gud, and is merely intrusted to a 
liing in order to deter men liy cxBin|de ; Init tliis advantage could not be derived 
from tlio l<ing indicting |innisiiincnt on liimself. lie is, luiwcver, rcsponsildc wlicn. 
ever lie infringes tlic riglits of iiidividnals ; and is therefore siilijcct to tlic fine for 
tdood, and to conijiensatioii for injuries to [irivato jnoperty. 

■' Tlie |neio^alivc5 of a Moslem l<iiig scarcely admit of definition i for lie must 
uitlicr regulate Ids conduct according to law, or lie must exercise an arbitrary power 
which knows no otiier lioiiiids lliaii (lie resistance of the people. 
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alone is invested with the wliole executive power, and witli tlie riglit 
of making war and of coining. The latter is considered in Muliani- 
medan countries as the pocidiar distinction of sovereignty. Tlie king 
is also gpucralissinto, and the fountain of justice, dignity, and ofllcc. 
The two last, however, do not seem to be acknowledged in Muhamme- 
dan law, or at least not admitted to possess any peculiar privileges, as 
lliey arc not noticed in the lUfhUjahA Government, however, coidd 
nol 1)0 carried on without ministers, generals, and governors of pro- 
vinces and towns ; hut all dignity is dependent on ollice, which is 
bestowed by the prince alone; and there are no hereditary ranks of 
nobility and no hereditary ofliccs known amongst the ]\Iuhannncdans. 
AVith regard to the succession to the throne the law is silent; 
were, however, the example of Muii.xsi.Mr.n to be followed, it ought to 
be elective, as he did not appoint a successor, and the four first KhaVifs 
were elected by the people, lint this omission of the pro))iiet was the 
cause of the most fatal dissensions and schisms amongst the Muham- 
niedans ; Moi<vi.\n seems, therefore, to have found little difliculty in 
abolishing the right of election and in establishing the khilafat in his 
own family. Succeeding princes confirmed this innovation ; and it is 
now recognised as law by the Muhannncdans, that the right of succes- 
sion to the throne belongs to the royal family, and that the king may 
appoint whichever of his sons he pleases to be his successor. This last 
rule has originated from the right of primogeniture being unknown to 
the IMnhannncdans; and to it must l)e ascril)ed the mnrdeis, parricides, 
and wars, which have so often taken place in Muhannncdan dynasties. 

lU'.VKNUB. 

The Muhanimedan jurists hohl, that revenue is paid to the king 
merely in trust for defraying the e,\penses-of protection and govern- 
ment, and for the subsistence of certain classes of the people. He 
ought, therefore, to take no more from his sulijects than what is rc(|ni- 

' TliP nmkiiig war on infidel!) being n iliily iDcumlieut on nil true l)clicvcis, the 
lluhiynh discusses lit gicnt IcDgtl) tl)c diitica of tlio kiog as griioiiiliisiinn ; Imt I 
liavc i)(it tlioiiglit it iieccssai y to n)nl<e niiy alistrnct of till)) pait of tlio Hoik, nor of 
wliat relates to «ai-, rn|itiii'ed )ii'opcrty, pence, Kc. It ought, however, to he 
observed, that a Aliibatninedaii prince is not at lilierty to conclude n permanent 
peace with inlidels, bvcnusc such n peace would be nii infringement of the positive 
conin)a))d of Ood, which enjoins war to be carried on ngainst infidels; but, in 
imitation of the prophet, who co)icliided n trace with the men of l\lecc» for ten yeais, 
the prince mny also agree to a tnicc for this length of time, but no bn)ger { and nl.so, 
nrcoiding to the e-tample of the prophet on that occasion, should it be expedient for 
the true believers to commence the war previous to the expliation of the truce, tho 
prince may do so, on giving intimation of his Intentions to the enemy. 
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site for these piiiposns, tlioiigli tlie law sliould allow him to receive a 
larger Slim, lleveiiiic is lawfully derived from three sources; tenths, 
a land-tax, and a capitation-lax : originally the Mulmnimedans drew 
a distinction hetween the revenue paid by themselves and by the inha- 
bitants of the countries which they conquered. The first they called 
vshr, or a tenth, which alone was paid by the true believer ; the other 
was called khm'ij, and amounted to one half of the produce of land, 
which was levied on such people as were subjected either by capitu- 
lation or force of arms. Much legal learning is displayed in the 
Uid/njah respecting what lands arc ushr and what arc khiriij. But as 
the distinction between them seems to have ceased at a very early 
period of Islamisin, it will not be necessary to take any further notice 
of it ; it may, therefore, lie considered that the revenue of Miihain- 
meduii priiic(!s arises citiicr from a land or a capitation-tax. 

At first Omar fixed the land-tux according to measurement, each 
jaj-ih of dry or wet cultivation, or of fruit-trees, being assessed at a 
certain sum: but this mode of collecting the revenue was soon dis- 
continued, and in lieu of it the land-tax was fixed at one half of the 
gross produce, to be paid'eitluir in kind or in money. The author of 
the IliihUjah observes, — "This tax ought not to exceed what the 
land can adord to pay; be it, therefore, known, that our jurists 
have d(!cide(l that the utmost which tlic land can adord to i)ay is one 
half of the produce, and more than this ou<',ht not to be taken ; one 
half is just, and not op|)iessivc, because it was lawful to capture 
both the persons and tlio lands of the conquered people and to divide 
them amongst the Moslems; and llieroforc taking one half only of the 
produce of their lands must be equally lawful : but, if the land cannot 
adbid to pay one half, the prince must take less ; for to take less is 
lawful, l)Ut to take more than the half is not lawful. 

" If the crop fail cither from excess or want of water, or from any 
other accident, such as locusts, drought, &c. the tax shall not be 
levied, because it was not in the power of the proprietor to i)ring the 
crop to maturity. 

" Hut if a crop fail througii the neglect of the proprietor, he shall 
pay the tax. 

" If laud produce two crops in the year, the tax shall be taken 
from the (list crop only." 

Such arc the simple and cfpiitable principles on which the land- 
tax ought to be levied ; and however they may have been infringed on 
particular occasions, or by arbitrary princes, such are the principles 
by wliich all lawful assessments on land ought to be regulated : a tax 
of one half of the gross produce may appear to be excessive; but it is 
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to be ic collected, llint in Mulmninicdan cotnitiics the theory of tlie 
economists liaa been retluced into inactiec, and that their indirect 
taxes arc nnkiiown, all revenue beiii"; derived from the land. 

Tlic capitation-lax forms scarcely an exception, as it is trilling in 
amount, and levied only on such persons ns are not Moslems, This 
tax seems to have been imjjosed not on account of its value, but ns a 
mark of subjection and a distinction between the true believer and 
the inlidol ; and it nnist have been every day rendered more uiipro- 
duclivc by the conquered people becoming converts to the religion of 
their conquerors. The legal amount of this tax ought not to exceed 
annually from the rich forty-eight dirhems (about sixty shillings), from 
the middling classes twenty-four dirhems, and from tradespeople and 
the lower classes, twelve dirhems; but the payment of it does not 
exempt the landholder from also paying the land-tax ; women, 
children, slaves, and freedmen, are exempted from the capitation-lax. 

OFFICEUS OF GOVr.IlNMKNT. 

I am nol acquainted with any native work that explains (he man- 
ner in which the administration of government in Muhanimedan king- 
doms was conducled. From history it can only be inferred, that the 
kingdom was divided into provinces, and thai the governors of them 
exorcised an unlimited power : they seem to have been vested with 
the authority of appointing to all ])rovincia! olTices (with the exception 
perhaps of thai of ICiiz'i), of raising and connnanding such troops as 
they might think necessary, and of collecting the revenues and of re- 
taining such pari of them as was requisite for the expenses of the 
provincial administration; but in what manner these revenues were 
raised is, I believe, no where mentioned : it would, however, seem 
probable, thai the collection was made immediately by the head men 
of villages and towns, which would of course render it unnecessary to 
employ many oflicers on the j)arlofgovernmenl in liie general receipt; 
but of that elaborate system of government which was introduced into 
India by the emperors of the house of Timftr, there does not appear 
lo be the slightest trace discoverable in the accounts of any other 
Muhamnicdan kingdom. 

TUK PKOPLF,. 

According lo the principles of their religion the Mulmmmedans 
in every country which they have conquered, though pcrliaps con- 
stituting but a small part of ihe population, have held that no person 
is entitled to the rights and privileges of a Moslem unless he embraces 
the faith of Islam. All the con(|uered people who adhere to the 
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religion of tlicir fallicis arc deprived of the full benefit of the laws, 
and labour under various disqualifications; but a description of these 
disabilities had better be deferred : and I will now proceed to the 
consideration of the two kinds into which, according to DIackstonc, 
the people are divisible. 

The Muhaninicdan law recognises no division of tlie people into 
clergy and laity, nor is there any class expressly set apart for the 
worship of God : every Moslem individually makes his ablutions, 
repeats his prayers, and performs all other relif^ioiis acts; and even 
in their general assemblies on Fridays, any Moslem may perform the 
duly of Imam; but, as both law and religion are derived from the 
Koran and traditions, it became indispensable that some persons 
shoidd <ledicatc themselves to their study. 'J'here has consf;()ueiitly 
arisen a large body of theologians and jurists, who have gradually 
formed, from the respect and veneration in which they are held, a 
separate and distinct class of the people : they possess, however, no 
legal privileges, and receive no provision either from tithes or from 
the state; but the piety of individuals has founded schools, colleges, 
mausolcinns, and moscpics, and endowed them with am[)lc revenues, 
which fully provide for the education and support of all who dedicate 
themselves to the study of jurisprudence and theology. 

Diit, though e(pially respected, this class difl'crs in most points 
from the clergy of other countries: they must, indeed, prejiare Ihem- 
selvos for their future profession by a long and peculiar course of 
study, and they must maintain a |ieeuliar sanctity in their manners, 
and devote them.selves with peculiar zeal to a due performance of 
every act which is enjoined by their religion : continual nieditation on 
one particular subject must al.so occasion bigotry and intolerance. 
" An reste (to use D'Ohsson's words) I'ordination et la consecration 
sunt des rites ineonnus aux Mahometans; ils s'en tienncnt a la cere- 
monie de rinstitutlon, et pour Ics docteurs, ct pour Ics magistrals, et 
pour les miuistres du culte — auciin de ces trois ctats n'exigc ni sor- 
mens, ni va-ux, soil de pauvrcte, soil de chaslclc ; anssi [iresque tous 
soiit engages dans les lions du inariiigc ; ils out nif;me la (aculte <\i: 
(luitter Icur earri^re et d'entrer dans unc autre si bon leur semblc." 
These three divisions of this class may perhaps hv. better described as 
judges, and muftis, or doctors in law,' rectors and professors of col- 
leges, and prcaeluirs and readers of the Koran ; but, as D'Omsson also 
observes, — " 1/orgauisation de ce corps respectable, et les regleniens 

' I am not nu'iiio of .Tiiy Europciii term u'lucli cnnesponds willi the iliity of 
tliia (Icsciiiition of men, wliicli consists in tlicir giving decisions on nil points of law 
or doctrine wliic.li nmv lie referred to tlieni. 
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particuliors ile chaciine tics trois branclios piincipalcs (|ui Ic compo- 
soiil, n'6lent h auciin iiidividu la liberie clc passer tie Tune il I'autrc; 
chacui) trcux est repute habile a remplir et le ministrc du cttlte,^ et 
celiii tie la justice, ct celui tics loix." By tiiis class aloue are various 
ollices of tlie state heltl, and while so euipioycd they receive a certain 
salary; in the same manner, such as arc particularly attached to niau- 
solcnnis and mosques, receive a suital)le provision from the revenues 
with which they are endowed. 

This class, however, being vested witit no rights or privileges, are 
not personally the object of any particular laws ; but various laws 
have been established for giving legal cd'ect to pious gifts and bc- 
qucsls, and for regulating charitable and religious fountlations. y\t 
(he same time, a material dinirreiicc of opinion has existed amongst 
JIuhamnicdan jurists with respect to alienations to charitable uses; 
for An<!) IlANii'Aii held that such alienations could not be made in 
perpetuity, antl that the alienor diti not divest himself of his riglit in 
(he proptM'(y alienctl ; that, (hcri'lbre, (lie alienor might revoke the 
alienation and dispose of such property either by gift or sale, and 
that at his death it devolved on his heirs. But Ai»6 YOsuf antl Mu- 
iiAMMiM) hold that such alienations may be made in perpetuity; anil 
(hat therefore (he alienor loses all right in tl)o propinty aliened, antl 
(hat such property cannot be aireclctl either by gift, sale, or inherit- 
aueo. This last opinion has been legaii/cti in all Alidiammcdan coun- 
tries; and in conformity to it have (li(> laws on this sniijcct been 
framed, tlie principal of which arc the following-: — 

Three opinions are held with respect to what is rci(nirod to make 
an alienation to charitable uses good in law ; for Au6 HanIiwii holds 
that they are not valid unless the declaration- of the alienor is con- 
firmed by a decree of the magistrate; A»<; YIjsuf, that the tleclaration 
alone is suflicicnt ; anil Muiiammf.d, that the declaration must be 
accompanietl with delivery. But the correct opinion is that of Aiii} 
IIanIfaii. 

A man may in his lifetime aliene the whole of his property, but 
he cannot bequeath more than one third of it. 

I'roperty aliened to charitable uses cannot be adectcd by gift, 
sale, or inheritance. 

* Tliis ONprossidti is iitiiocin-titi*, iiiul iniiy oniuTV mi tirronooiiR notion of tlio 
IMiiliainniolHii rrllj;ion ; it must, tlivrcroie, lio iTiiinikvil, tl<at in it tiit^ru arc 
npillici lite.'! nor ('pri'iiuiiiici, nor any pHStoral or episcopal (liilics t'oircsponiling to 
tlioso of oilier roligioiis. 

' Deeds do not seem to have liccn nii|{inHlly in use amongst tlio iMuliammcdans, 
nnd tlii'ii- place was lliercforc Mipplied liy decimation liefoio witnesses. 
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Such property cuiiiiot be divided, but the rents arising from it may 
be divided. 

The alienor may annex conditions to the alienation, and may 
appoint an administrator of the property aliened, and these disposi- 
tions are protected by the law. 

The rents arising from alienations to charitable uses shall be first 
employed in the cultivation of the land, the repairs of buildings, and 
such necessary expenses, and then appropriated to the purposes of 
the foundatio)!. 

Whenever waste or neglect takes jdaco the magistrate shall inter- 
pose his authority, and either cause the administrator.s to oljservr; the 
laws, or, in case of disobedience or inability, take the management of 
the foundation into his own hands. 

The law likewise re((uire3 that the rents of these alienations shall 
be expended annually either in support of the foundation or in alms 
to the poor, and thus has prevented tlieir increase by accumulation or 
purchase ; but the gifts and the bequests of the pious have been 
eijually elfectual in withdiuwing a great proportion of the properly of 
every Muhammedan country from circulation by dedicating it to the 
service of religion. 

I have before observed, that a distinction of ranks is unknown to 
the Muhannncdan law, and that it is equally repugnant to every pre- 
cept of the Muhammedan religion ; but when the Moslem |)ower 
became extended over a great jiart of Asia, Europe, and Afric.i, the 
administration of government could not be conducted without the 
agency of many superior and inferior olficers. Various oflices have, 
therefore, been created; and the possessors of them enjoying riches 
and power are nec<!ssarily elevated above the rest of the [icople. A 
numerous and distinct class of nobility has thus been formed ; but 
the dignity is personal, and depends on oflice and on the precarious 
favour of the prince. The claims of birth, and the merits of a distin- 
guished ancestry, have no existence in Muluunmedan counlri('s; and, 
therefore, the luunblest peasant, or the meanest follower of the camp, 
finds his lowly birth no obstacle to his attaining the highest dignities. 
l)ut though the men in (lowcr are thus eviileiitly separated from the 
rest of the people, they cannot be considered as a class possessing 
any political privileges or induence. The first the law denies them ; 
and the latter can never belong to the mere creatures of a prince, who 
are exalted or de[U'essed by his caprice or favour, and who stand 
singly unsupported by family connexions and hereditary respect. 
A governor of a province has occasionally been enabled to raise a 
rebellion against the prince, and has even in former times succeeded 
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ill estnblisliing an iiidcpciulcnt stiito ; but this powor was exeitcd for 
the gialilicatioii of private anibilion, and never have the nobles united 
togclljcr so as to render tlieir employments liercditary, and tiius form 
a privileged class which might control the acts of the sovereign. 
AA'liile, however, they retain their offices and the smiles of the prince, 
they enjoy that respect, submission, and distinction, which always 
attend riches and power. 

Amongst the rest of the people no distinctions have arisen either 
from law or custom ; but, as in other countries, the man who lives 
by his estate is more respected than the merchant, the merchant more 
than the artificer, and the artificer more than the labourer. It would, 
however, require a much more familiar knowledge with the private 
life and economy of the Muiiammcdans than I possess, to deterniine 
the exact degree of influence which they may derive from the posses- 
sion of properly ; but it does not seem that it was ever such as to 
enable the private rich man to infringe the laws with impunity. 

UF.r.ArioN's IN I'liivATr. mkk. 

Bi.ACKSTONE observes, that the four great relations in private life 
arc, 1. Master and servant; 2. Husband and wife; 3. Parent and 
child ; and 4. Guardian and ward. 

On the second of these relations the Muhammedan laws are very 
minute and very copious; but as these principally relate to the con- 
duct of the husband and wife towards each other, it will be sufficient 
to notice such of the laws only as require more particularly the inter- 
vention of the Kdzl,*^ as disputes between man and wife are in general 
adjusted by their relations. The Muhammedan law, then, considers 
marriage as a contract, and treats it as it does all other contracts, 
allowing it to be good and valid in all cases where the parties at the 
time of making it were, in the first place, willing to contract; se- 
condly, able to contract ; and lastly, actually did contract in the 
proper forms and solemnities required by law. 

First, If the parties be of sound mind, and of tlio years of dis- 
crolion. their consent makes the marriage valid ; but if not, as is 
gciicially the case in Muhamnicdaii countries, llin parents, or legal 
guardians of the parties, must consent to the contract. 

Secondly, The following causes disable persons from contracting, 
or being contracted, in marriage ; 1. Certnin degrees of consanguinity 
or affinity; for a man cannot marry his grandmother, mother, father's 

' It imiRt, liowevcr, tie rocollcctcd tlint tlie iiingistr.ito iiiny tnke rogiiisaiico of 
every net, wlietlicr It tie contra jmccm irgni, or mciely contra bonos mores. 
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wifo, giaiulfatlior's wife, daui^Hitcr, (5iaii(l-cliui(f|itcr, sister, graii<J-aiiiit, 
aunt, niece, (laiiglitcr-iii-huv, (jrand-daiifHitei-in-law, stcp-dangliter, 
step-giand-daiigliter, wife's sister, (bsler-inotlicr, foster-sister, liis own 
slave-girl, or the daughter of a slave, the daughter of an inlidel, nor 
the mother and daughter of a woman with whom criminal conversa- 
tion has been held, or who lias been touched for that purpose ; nor 
can a man marry two wives, who, if the one were a man, would 
be related to each otlit^r in the prohibited degrees. 2. A [trior mar- 
riage;, or having another husltand or wife living; that is, a man cannot 
marry a married woman whose husband is living, nor can a woman 
marry a man who has already (bur wives. 3. Want of age. In 
Muhammedan law it does not seem supposed tiiat minors will them- 
selves contract marriages, and therefore the laws regard the parents 
or legal guardians; for if minors be married by their fathers or grand- 
fathers, the marriage shall continue valid when ihc parties come of 
age: but if they be married by any other relation or guardian, each 
of the parlies, on coming of age, nniy either confnin or dissolve the 
marriage; but in the last ca.se, a decree of the magistrate is necessary 
in order to prevent disitutes. Nor shall the marriage of minors bit 
considered as confnined on Ihcir coming of age unless they declare 
their consent to it, or shew that they have consented by such acts — 
as the dcilivery and receipt of (he dower, eonsunnnation, kisses, ami 
the like. 4. Want of consent of |)areuls or guardians : and .0. Want 
of reason. A minor, or a bniatic, oltscrvcs the author of the Jliili'it/ah, 
has not the power of marrying, because he has no jiowftr over his 
own acts; and this power is, therefore, vested in the person who will 
be induced by aflection to discharge it most faithfully. But if the 
parent or guardian be absent, and his return be distant or uncertain, 
this power will devolve on the next person entitled to the gunrdiiin- 
ship by law; and in case of a minor or bmatic having no parents or 
legal guardians, the power of marrying him will devolve on the prince 
and the magistrate. 

Lastly, The parties must not oidy be willing and aide to contract, 
but actuidly must eiuitract. themselves in due form of law, to make 
it a good marriage; but it must be observed, that amongst the i\ln- 
hammedans the parlies to the contract are not the bride and bride- 
groom, though their consent, if of age, is indispensable. " .lainais," 
says l)'')nssoN, " la lillc ni aiicune fenune n'assiste a la soleninile 
du mariage : it se fait par procureurs; et Ics |)arens des deux maisons 
signcnt Ic conlrat avec I'iniam dc la nios(|uec, en presence de trnis 
ou <pialre amis, <pii servent do temoius." Any contract made in 

vol.. M. II 
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worils of tlic perfect tense," and in presence of two witnesses, who are 
fi'cc men, of years of tliscrction, of sound nnderstandiiig, and of tlic 
Muliannnedan religion, or of two Hloslcni women and one man, ren- 
ders a marriage valid. Tlic essential re(|nisite of marriage is the 
presence of witnesses ; for llic ))ropl)et said, it is not a marria(fe 
unless there be witnesses. But the delivery or promise of a dower 
is not reqiusitc, and a marriage may even be contracted when it is 
slipidatrd that no dower shall be given. Custom, however, has ren- 
ilorod tiic delivery or stipidation of a dower indispensable. 

Amongst the Muhamnicdans, the liberty of dissolving marriages 
by divorce is left entirely to the inclination or caprice of the husband, 
provided that he is neither a minor nor a lunatic. Uestrictcd to the 
husband, this ronmrk of Cii.AHniN is perfectly correct: — " La religion 
I\Iahomitane ticnt le divorce licitc, de (|uelt|ue manii^re qu'il se fassc, 
ct pour quelque sujet que ce soit. II suffit qu'unc des parties soil 
dogoutec de Tautre, et qu'ellcs se veuillent dfemaricr, fut-ce, d'ailleurs, 
Ics plus sages ct les plus honnfetcs gens du mondc, ils font divorce." 
The book on this subject in the Uidihjah is singularly minute, and 
contains almost every expression denoting or implying separation 
which a husband can address to his wife, either in jest, in earnest, 
or in anger; and carefully points out which expression will render 
the divorce valid. It is even held that if a husband, while deprived 
of his senses by intoxication, divorce his wife, such divorce is good 
in law ; but to prevent in some nicasin-e the cHocts which might 
result from this unlimited power, the wife is not allowed to contract 
another marriage for three months and ten days* after the divorce ; 
and if, before the expiration of this term, the husband reclaims his 
wife, she is obliged to return to him whether willing or not. The 
husband may thus divorce and reclaim his wife twice ; but if he 
(livoicc her a third linn! he cannot recover her until she has been 
married and divorced by another person. The right of divorce be- 
longs properly to the husband ; but the wife may obtain an absolute 
divorce, in the case of her husband being cither inipotent, leprous, or 
lunalio. The law also allows her to purchase an absolute divorce from 
her hnsbaiul. The author of the Ilid/iyah observes: — " AVhenevcr 
a dillcrcncc arises between a husband and wife, and they become ap- 
prehensive lest they should not be able to discharge properly the 
auties of matrimony, there is nothing to prevent the wife from dc- 

' III tlie Araliic Inngtiagfi there is noitlier n present uor n future tciiise. 

' In tbe UWiiyah, it is ten days after Icing iiurificil from tlic tliird catnniciiin. 
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liveiing herself from tlie power of licr liushnnd, by giving to iiim in 
her h'cii a part of her property; for the prophet has said, There is no 
sin in a wife delivering herself from the power of her husband, hij 
f/iving property in lien of herself ; and there is no sin in the husband 
receiving such property. If, however, the (Jiflerenoc lias been orca- 
sioned by the luisband from a desire to marry another wife, he oiish 
not to require any gift for the divoree ; and in no case ought ho lo 
reipiire more than the amount of the wife's dower. 

'J'he legal consctpiences resulting from marriage are not distinrlly 
laid down in the iMnliammedan law. It would seem, liowever, that 
in theory the husband and wife; are considered as two distind persons, 
and nniy have separate estates, contracts, debts, and injuries; but 
iu practice custom has placed the wife entirely under the power of 
the husband, and should sh<! at any time enjoy any separate rights, 
it must be with his consent. And Ciiaudin justly observes: " La 
justice ne conuoit que rarement des diflcrends qui arrivent entro le 
mari ct la fennne, des niauvais tours (pi'ils se peuvent faire, et des 
sujets ((u'ils out dc se scparcr. Le lieu ou les feunncs sont renfermees 
est sacr6, surtout chez les gens de condition ; c'est nn crime pour 
(pii (pie ce soit dc s'enqnerir senlement de ce (|ui s'y passe. Le mari 
y cxeree uuc pleiuc puissance sans la participation dc personne." 'J'he 
husband, how<;ver, is bound by law to furnish his wife with a phice 
of residence, clothes, and food; both during the time that she lives 
with him as his wife, and during the prescribed period after a divorce : 
but if she elopes from him, he is not obliged to furnish her with 
necessaries. 

The next relation in private life, noticed by Ulacksm-onp,, is im- 
mediately derived from the preceding, being that of parent and child. 
The Mnhammedan law obliges the father to provide for tju! nuiintc- 
nanec, protection, and education of his legitimate children, as long 
as they remain minors, that is, until they arrive at the age of pnl)erty. 
The boys should remain with their mother, or other female relation, 
until they are able lo walk, acconling to some jurists; and according 
to others, until they arc, seven years old : and though tlie daughters 
may be withdrawn at the same age, it is rec(unmeiided that they 
should remain as long as they are minors under the care of their 
mother or other femide relation ; after which the sons and dangliti;rs 
are to be placed under the innncdiato protection of the father. !5nt 
the law exempts the mother from contributing in any manner to the 
maintenance or education of her children, and even from nursinn- 

n 

them. The author of the HidiUjuh, however, observes, that though 
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(lie luollier c»i)not be obliged by law to suckle her infant, yet piety 
(leiir.nuls that she should perform this duty. 

The laws laid down in the iruiiUjah respecting; |)arent and child, 
apply entirely to the minority of the latter ; but thoogli minority 
ceases at about fourteen years, the children still continue in the 
father's house; and while residing under his protection, whatever their 
age may be, he is bound to provide for their maintenance, and exer- 
cises nearly the same power over them as when ihey were minors, 
lint in what this power consists, the Muhammedan law nowhere 
spociCics. In return for the care and maintenance adbrded them by 
their parents, the children are bound to support their parents when- 
ever llicy are unable to procure a subsistence, cither from sickness, 
old age, or poverty. This law is c(|nally binding on grandchildren 
and grand-parents, brothers and sisters, nephews and nieces, and 
uncles and aunts, in case of the death of the more immediate rela- 
tions; and it is in general most failld'ully adhered to in every Mu- 
hamnuMlan country. 

With respect to the relation of guardian and ward, (he I\lidiammc- 
dau law considers two descriptions of persons as subject to guardian- 
ship — minors and lunatics. The guardian is always (he nearest male 
relation, preference being given to the f.ither, then the grandfather, 
the elder brother, cVc, and, if there lie no relations, the Kt'iz'i. The 
guardian is intrusted with the care both of the person and the jiropc^rly 
of tiic ward, and is vested with the same power over him as a father 
over his child ; his duties, therefore, and legal obligations, are the 
same. A guardian may sell or otherwise dispose of his ward's moveable 
properly ; but he cannot divorce his wife, manumit his slaves, nor 
aliene his landed property. 

yVccordingto the Rluhanimcdan law, a ward has not the power and 
libcrtv of acting except with the consent of his guardian, for the natine 
of actions depends on the knowledge and intention with which they 
are done; but minors and lunatics, from their want of understanding, 
are incapable of comprehending or forming an intention. If, how- 
ever, the guardian consents to an act, his knowledge supplies the 
defect of judgment on the part of the ward: all sales, therefore, and 
contracts made by a ward without the consent of his guardian, and 
all acknowledgments of such sales or contracts are invalid. On the 
same principle, a divorce, or the manumission of a slave, pronomiccd 
by a ward, arc invalid : his want of judgment, also, exempts him from 
punishment in all cases where the oflcncc incurs the penalty of the 
hx liilioiiif, or of certain piniishnieuts prescribed by the Koran. But 
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if ii minor or lunatic commit any damage on the property of anotiicr, 
itc shall bo responsible for the injiny done ; for the i\Iuhamnicdan 
law holds that the owner shall receive a compensation for all damages 
done to his property, whether intentionally or not. 

It is singular that a point of so much importance, as llie exact 
age at whicii a minor becomes capable of acting for himself, sliould 
have occasioned so many dilferent opinions amongst the Mnhammcdan 
jurists as to l(tav(! it n(;arly nndiM.ermined. Av,(i \\,\tiitMi is of opinion 
lliat a boy and a girl are of age as soon as the usual signs of puberty 
have completely appeared ; and if these signs do not appear, that a 
boy obtains iiis majority at eighteen aud a girl at sevcntci'n years oC 
age. A\\6 Y^sur and MdiiAMHirj), and also .Sii/(ri'i, hold tli;it a 
boy or girl, on com|)lcting the (ifteentli year, is to be considered as 
adult. The ditfcrence of these opinions will, indeed, depend on the 
country ; but Muhaunnedan jurists lay it down, that the earliest 
period of puberty with regard to a boy is twelve years, and with 
respect to a girl nine years; aiul it is evident that this opinion will 
hold good in almost every country in which Islamism prevails. It is 
also certain that the power of tiie father over the child, and of the 
guardian over the ward, does not cease at this early age; but I cannot 
discover any passage in the Ilid/njah whi<;h authorises the distinction 
between being of age, and being of years of discretion. It never, 
however, could be intended that a boy of fourteen years of age was 
capable of performing the duties of Ktizi. 

The relation of master and servant is not acknowledged by the 
Midianimedan law, wliich considers tiie cuiploynieiit of one fioe man 
by anotiicr l<i Ik; merely a contract, and llie leciprocal responsibility lo 
depend entirely on tiie terms of the agreenu'nt. The law does not 
sanction or impose any peculiar duties or obligations cither oti Ifie 
part of the employer or that of the person employed. 

Amongst the Muhannnedaus domestic service has been always 
priiK-ipally perforuK^d l)y slaves ; and the discussions resjiecting llirnn 
in the lliduyuli, occupy, as Mr. ilA.Mii.roN has observed, nearly one- 
third of the whole work. Mut the reasons which be has assig;icd in 
explanation of this circumstance, do not sei;m to me to be at all satii- 
factory ; for nothing appears in history which can authorise the sup- 
j)osition, that slaves at any time formed not oidy a great part of the 
wealth of individuals, but also a principal pro|)ortion of the commu- 
nity in any Muhammcdau country.' On the contrary, they seem 

' I nuiat also dissent from liis opinion, tliat " llic cases and exumples cited witli 
respect to them are not exclusively restrictive to slaves, Ijtit may lie considered in 
tlic ligbt of so many legiil paradigms, equally nppliiiible, in tlieir construction, to 
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iieviM' to hine been einploycil except i»s servants, and never to have 
exceeded the luiniber that were requisite for that purpose. Tiiere 
were no extensive manufactories, no mines in whicii they could be 
employed; and, as the Muliammedans scarcely ever engaged in agri- 
culture, their lands were invariably leased to the inhabitants of the 
conquered country, by whom they were cultivated. Among them, 
consequently, llie situation of a slave is entirely dilFerent from what 
it has over boon among; any other people, except the HimUis. They 
arc, indeed, separated from their native country, deprived of their 
liberty, and subjected to various civil disabilities ; but their labour is 
easy, their masters are kind and indulgent, and their toils are iiglit- 
cued by the prospect of cnianc.ipulion. It is, however, almost im- 
possible (() form any gcn<>rid notion of the subjcclion or protection of 
fliuliaunncdan slaves, as far as it depends on the law, from the nume- 
rous passages scattered without the slightest arrangement throughout 
llin Hidayah. But the following circumstances would seeni most 
deserving of notice. 

The truest principles of humanity breathe in the following passage 
of the Hidihjah : " It is Incumbent on the master to furnish his slave, 
male or female, with necessaries;' for the prophet has said, slaves arc 
ijour brethren whom God has placed under your subjection, there- 
fore fei'd Ihem vnth the same food which you yourselves eat, and 
clothe them with the same clothes which you yourselves wear, and 
op/irrss not the servants of your Cod. If, therefore, a master do 
not furnish his slaves with necessaries, and ihcy be capable of labour, 
they shall be allowed to labour, and their gains shall be appropriated 
to their maintenance ; for in so doing a proper regard is paid both 
to the right of the slave and the right of the master, and the profit 
is reciprocal, since the property of the master and the life of the slave 
arc llius o(|ually preserved. Hut if the slave bo incapable of labour 
from any valid cause, the master siiall be compelled either to sell him 
or to furnish him with uoccssarics. 

The master possesses conqilcte dominion in his slave, and may 

iiiiy ollior ailicloR of comindco or oxcliiiH(;« j" liceiiiisc tlio right of a miiisKm- in a 
fX.wc or liccdnitin is most carofnlly (llsliiigiiislivd liy IMiiIiiiiiiiiiciImii jiiiists from tito 
liglil uliicli an owner |iussesst's in any otlivr t<iiul of projiorty, anil rinisi'i|uoiilly 
I't I'l y act lolating to tlioni nnist form a S|i>'i'ial raso, to liv dcciili'tl l>y rnUM |icrli'ctly 
in:i|>|>li(':ilili> lo tlio nse and convoyancc of any otiicr ii|iwi(is of |n'0|i('rty. 

' I'niliT llie ti'rm necessaries, tlic Mulinnnncitan law nmlurstands a place of 
r«'^l(l<>nco, fund, and clotlics, wliicli sliimld always be snitaldv to lliv fininnu of tliu 
nnislcr. The Ulnhammcdans, however, in general strictly follow the |irea'|it of the 
l>ro|ihet, am) treat their slaves in the same manner as they treat tlie rest of their 
lamilv. 
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tlici'cl'oi'n chasliso liiiii, hire out liis labour, or dispose of liini l)y (jift 
.sale, or bequest ; even if lie slioiild kill him he is not liable to any 
puiiislnncnt in this world. Uut he is held responsible for the acts of 
the slave so far, tiiat, in all cases of private or public wrongs, he must 
pay the compensation required by law, or deliver up the slave. 

The slave cannot legally perform any act without the con.sent of 
his master; nor can he possess property, all his earnings beinij the 
right of his master. There is, however, a singular inconsistency in 
the Muliammcdan law, for it admits slaves to contract debts, and 
directs the insolvent slave to be sold for the bcnelit of his creditors. 
A slave cannot marry without the consent of his master, but he may 
divorce his wife without his master's consent, and the sl.alns of the 
issue proceeding from a slave's marriage depends on that of the 
mother; for if she be a free woman, whether the husband be a freed- 
man or slave, the child is free: and if the mother be a slave or freed- 
wonian, though the husband be a free man, the ciiild belongs to the 
status of his mother. The person of the slave is protected by the 
law against every one except his master ; and whoever, therefore, steals 
him, or injures, or kills him, is obliged to make legal compensation 
to his master : but though the law in general considers a slave merely 
in relation to his master, yet in all cases of ofl'ences not redeemable 
by due, the slave himself is personally responsible for his actions ; and 
the master, as before observed, may always exonerate himself from 
the line by <lclivcriiig up the slave. 

As, however, the legal restriction imposed on the acts of a slave 
arises solely from the right of pro|)erty possessed in him by his master, 
and not from any natural defect in the slave, who is otherwise ca|)able 
of acting, being endowed with s|)cech and judgment, it necessarily 
follows that this n.'Strietion may be ronii>ved by the master. '/'he 
law, therefore, authorises a masl('r to permit his slave to set up a 
trade or to engage in merchandise; and it is not necessary that tliis 
permission should be publicly detdarcd, for the circumstance of a 
slave acting for himself is a sunicicnt proof that he has obtained his 
master's consent. Ff any master grant a permission for a specific 
jieriod, or for a specific kind of trafllc, the permission shall be under- 
stood generally, and the slave be at liberty to carry on any Irallic 
that he pleases, and until such lime as the master duly withdraws 
the permission ; in withdrawing which, it is necessary that the master 
give public notice to son)e of the merchants and traders of the place : 
and the permission also ceases on the death of the grantor. 

The slave thus licensed acts mi his own acconnl, anrl not by de- 
legation fronr his niast(M' ; the master U, therefore, not rcspon^ibh' 
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for any act. done by tlie. licensed slave, and the lallcr acquires tiie 
right of property, during; his lifetime, in all that he gains over and 
above the stipulated sun> duo to the master in lien of his labour as a 
slave. The licensed slave may lawfully perform all acts that relate 
lo trade, suclj as buying and selling, entering into partnership or 
agency, renting lionscs or lands, &c. ; but ho cannot make a gift 
nor a loan : he cannot also nmnnmit any of his slaves, nor nuirry. 
Thns he enjoys a certain degree of liberty; but he is still considered 
as the property of his master, who may at any time cither enfranchise 
him or sell him, provided that he first satisfies the creditors for any 
debts which the licensed slave may have contracted. The latter, 
therefore, cannot be either the heir or legatee of any person ; and his 
own properly does not desc^end lo his t^jiildren, nor can Ik* lieipiealh 
any part of it by testament. If ho die unenenmbered by debt, the 
whole of his property devolves on his master ; and if he be in debt, 
the debts must be first liquidated, and the residue, if any, then goes 
to the master. 

The Muhammcdnn jurists have expended a most unnecessary deal 
of trouble on the subject of slavery ; for, besides the class of slaves 
just mentioned, there are two other descriptions, concerning ttiiich the 
laws are equally copious and minute. The one is a slave to whom 
his master has promised manumission after his death — and such a 
slave cannot be dispo.sc(l of by gift or sale, or be the subject of in- 
herllance or testament, bat nnist be inuncdiately manumillcd on his 
master's death ; but during his master's lifetime, he is in every other 
respect in exactly the same situation as the other slaves. The re- 
maining class is that of slaves who have redeemed their freedom by 
the payment of a stipulated sum to their master. This payment may 
either lake place at the time of agreement, or be snbseciuentiy Ii(|ui- 
dalcd liv instalments, which is Ihc mode reeonniHMidcd by [\luhani- 
niedan jurists. In the former case the slave immediately becomes a 
freeduian ; and the master thus loses his right of possession in the 
person of the slave, but he still retains his right of pro()erly . The freed- 
man cannot therefore be sold by his master, his actions are not sid)ject 
to his master's control, and his gains are dtiring his lifetime enliicly his 
own. IJut he cannot be an heir nor a legatee, nor does his property 
descend to his children, nor can he bequeath it by tcstan>ent. It 
devolves on cither his creditors or his master. If the payment be 
deferred, the slave is in the same situation as that of a licensed slave, 
e.\cc))t that he is allowed a greater exemption from his master's 
control. 

lU- these did'crent nieans the situation of slaves is divested of many 
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(if its hardslilps, and it therefore seems singular tliat tlicir absolute 
inanuinission should have been left entirely to the option of the master; 
but so sacred has property been held i)y the Mnhannnedans, tiiat, even 
after a slave has paid liis legal value to his niaster, lie does not obtain 
his entire froedon), as excm|)litied in the class last mentioned. Iteli- 
gion, however, supplies this defect, for manumission is held to be 
the most meritorious of acts, and the most certain means of oi)lainini^- 
the divine favour. In casi^s of unintentional homicide!, and ofvov. > 
which bav(! \h:vu infiinged or not carried inl.r) ellecl, the c,'<piatioM i-i 
held to be (he nntiKnnission of a slave, if in tlie power of the person 
who comndtted the homicide or made the vow. On a dealb-bcil, rdso, 
the mainunission of slaves soothes the dying moments of their masters; 
and in the; coursi; of their lives many occasions occur in which, in the 
fervour of piely, they testify their gratitude to heaven for success oi- 
preservation by the enfranchisement of a slave. The legal elFect of 
manumi.ssion is the admission of the slave, if a IMosleni, to all the 
rights and privileges of a Midiannuedan. Mis previous bondage leaves 
no disgrace nor disabilities behind it; and the new freeman becomes 
immediately competent to give evidence, and eligible for ofFice, even 
for that of Kiizi. 

TIUIlU'rAIUF.S AND AI.IT.NS. 

The preceding observations apply merely to the Muhammedans, 
fen- they have always held ihemsi-lves perfectly distinct from (lie people 
who formed, in tlu; countries concpiered by them, the great mass of 
the population. War against inddels is the peculiar duty of every 
Moslem, but MuMAMMi-.n sr)on sav.- that this tenet must be modified, 
and he therefore enjoined that all pi'iiph; who sid)mi(((:d to the i\los- 
l(!nis and agreed to pay tribute, should receive prol(iction and br; 
maintained in the nndistinbed prissetssion of their goods, lands, and 
religion. Rcspnct Iribtiiarifis {?.i.w\ the prophet), _/'yr thny orr. citli.thil 
to the same riijlilx and sithjecl to the same laws as the Mosli:)iis : 
according to law, (hcreforc, tribu(aries |)Ossess cntiri! libtaty in tlie use 
and conveyance! of their proper(y, wiic'ljier by gift, sale, contract, or 
inherilanee; but, in eonformi(,y to the Muhannnedan law, they cannot 
bc((ucalh by testament more than one third of it ; and in case of 
injury either to their pcr.sons or property, they are entitled to the 
same redress which a Moslem woidd receive. Thus, in all cases of 
damage or injury done by each other, tributaries might depend on 
the protection of the law ; but, in the case of a Moslem, it is easy to 
Ruppo.sc that they, despised on account of their religion and labour- 
ing under several civil disabilities, would (ind it dilTicult to obtain 



106 LIEUl'.-COLONEL VANS KENNEDY'S 

iinparlin) justice. " It isinciiinbenton tlic prince (observes the uutlioi' 
of the Uid('iyah) to make a distinction l)ctwecn the Moslem niul the 
tribiilnry in the garments, the caps, the nnimnis on wiiich he rides, 
and tlic saddles of each ; and the tributary is always to wear ronnd his 
waist, on the oiilsidc of his garments, a cord made of wool and of the 
thickness of the finger, and not a silken belt. The tributary is not to 
he allowed to ride on a horse, nor to make any use of arms. These 
(lis(iii('lions are re<pnsite in order that proper respect may be at all 
linios paid to the true believer, and to prevent sucli respect being j)aid 
by mistake to an infidel; for an infidel is not entitled to any respect, 
and Ihoreforo he is never to he sainted first, nor is a Aloslcm ever to 
(piit the road for him. The women, also, of tributaries must bo dis- 
tinguished from the women of Moslems, and precedence be always 
given (o the latter either on the road or in the bath. Tlie houses of 
tributaries slionld even be marked in order to prevent Moslem beggars 
from demanding alms from them and from praying for them." The 
jtirisls have, also, laid it down that a tributary shall not be allowed 
to ride, unless it is absolutely necessary, and that when mounted lie 
must always alight on meeting a true believer. Degrading as these 
dislinclions are, the tributary is still further exposed to the contempt 
of every true believer by his being held incompetent to give evidence 
against a Rloslcm, and ineligible to any ofliee or situation which can 
give him the slightest degree of power or authority over a true 
believer. 

At (he lime when the first Muhammedau jurists composed their 
works, the RIoslems had scarcely secured themselves in their extensive 
conijuests, and the greatest part of the conquered people remained 
still iinconvertcd to the faith of Islam. Many dislinclions were in 
<-onsc(]ucncc introduced into the law respecting tributaries and aliens, 
who wore divided into two classes, namely, the subjoels of a stale 
with whom the Muhanuncdans were at peace, and those of a stale 
Avith whom they were engaged in war. But it is not necessary to 
advert to these dislinclions, for it is hold that an alien who lives one 
voar in a Muhammedau country becomes ipso facto a tributary; and 
that dui'ing his residence in it, with the consent of the prince or 
magistrate, he is entitled to the same privileges and protection, and 
laliours! under the same disabilities, as a tributary ; the law holds that 
all those descriptions of persons Avho disbelieve the true faith consti- 
tute but one and the same class; they arc all ecpially incompetent to 
give evidence against a Moslem and ineligible to office, and must 
submit to all the degrading distinctions which have been already 
enumerated. 
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TART II. 

Till-; IIIOIITS OF -rillNGS. 

Amongst the Muliainmcdaiis no dis{|uisitions into tlie origin of 
property have ever taken place, and timir jurists iiold that every 
person possesses the rigiit of property in all things real or personal 
which he has aecpiired hy gift, sale, or inlicritance. Sir Wii,i.i,\.m 
.loNKs's remarks on titis sulijcct are us forcible as tlicy are correct : — 
" Unless I am greatly deceived (he oliservcs) tli(! work (iheSirajiyyah) 
now presented to the public decides the (picstion which has iiecn 
started, Whether, by the Mogul conslittilion, the sovereign be not the 
solo proprietor of all the land in his empire, which he or his pr(;dc- 
cessors have not granted to a subject and his heirs? for nothing can 
be more certain than that land, rents, and goods, arc, in the language 
of all A'luhannnedan lawyers, properly alike alienable and inheritable; 
and so far is the sovereign from having any right of properly in the 
goods or lands of his jieople, that even esclicals are never appro|irialed 
to his use, but fall into a fund for the relief of the poor." After 
quoting several authorities. Sir Wim.ia.m continues; — " Now I am fully 
persuaded that no Mnsubnan prince, in any age or country, would 
have harboured a thought of contiovcrting tln^se authorities — had the 
doctrine lately broached been suggested to the ferocious, but politic 
and religious Omar, he would in his best mood have asked his coun- 
sellor sternly. Whether he imagined himself wiser than God and his 
prophet? and, in one of his passionate sallies, woidd have spurned him 
from his presence had he l)cen even his dearest friend or his al)lesl 
general; the placid and benevolent Ali would have given a harsh 
rebuke to such an adviser; and Aurungzib himself, the bloodiest of 
assassins and most avaricious of men, would not have adopted and 
proclaimed such an opinion, whatever his courtiers and slaves might 
have said in their zeal to aggrandi/e llieir master to a foreign pliysiciar) 
and philosopher, who too hastily believed them, and ascril)<;d to such 
a system all the desolation of which he had been a witness." 

It will be evident that the opiin'on contioverled by Sir \V. .lovr.s 
could never have arisen had a reference been made to the first prin- 
ciples of Muhannnedan law; for it appears clearly from the Koran 
that the prophet, and conse(|ucntly his suc<:essors, were not vested 
with any right of property in the goods or lauds which the ftlidiam- 
inedans acquired by eonipiest — and know (says the Koran) that 
whenever ye yaln any spoils a fifth purl thereof bclonyr.th unto God 
and to the Apostle and his kindred, and orphans, and the poor, and 
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///(' Inndlry. 'I'lic ion)i\iniii}<- foui-lifllis wore to be divided nmoiigst 
l.lic Midiamnicdaiis wlio iuxd been ciigaf^cd in the wiir ; and (uieli 
individual derived his ri^ht in tlie share which fell to him from the 
express command of Cod, and not from the will of the prince. This 
rule, however, at first applied merely to such spoils as were taken in 
battle, but as l!<e Rloslenis extended their con([uests it was conside- 
rably modified, at the same lime that the principle was strictly pre- 
served. The author of (he UUIi'imth lays it down, that if the prince 
conquer a country he is at liberty either to divide it amongst his 
soldiers in the manner prescribed by the prophet, or to leave it in the 
possession of the inhabitants on their at;reeiug- to pay the capitation 
and land-taxes: in the latter case, ihc right of property also remains 
will] the iuhabitnnts. AVIiether, therefore, the lands of con(|ucrcd 
countries continued in possession of the inhabitants, or were divided 
amongst the Muhammcdans, the proprietors held them not as a grant 
of the prince, but as a free gift, which was liable neither to services of 
any kind nor to revocation. 

This principle is fully exemplified in the laws relating to the culti- 
vation of waste lands. According to Muhamniedan jurists, such lands 
as are situated at such a distance from a village as the sound of the 
voice of a man calling out from it cannot be heard in them, and 
which yield no produce, and which have no owner, or the owner of 
them is unknown, are tcrn\cd " dca<l," and the bringing Iheni into 
cultivation is emphatically designated " ihc reviving of the dead;" 
but mienltivated land appertaining to cultivated laud, su(;h as pas- 
tures, roadways, &e. is not to be considered as waste. All Muham- 
niedan jurists agree, that the person who (irst appropriates and culti- 
vates waste land becomes ipso facto the lord of the soil. A diflerence 
of opinion, however, exists res|)ecting whether or not such apjiropria- 
tion depends on the permission of the ])rince. Aiifi IIanIi-'aii main- 
tains the affirmative, but MuiiaiM.mkd and Ai)6 Y6sui' support the 
negative. It is at the same time universally held that the prince is 
at liberty to bestow such lands in gift; but the right of the prince to 
dispose of waste lands, or to [lermit their cultivation, in no manner 
allbcfs the complete dominion in them with which the cultivator 
becomes vested. 

Trom this view of the subject, it will appear that the distinction 
between real and personal property, and the various tenures intro- 
duced by the fcndal system, can have no existence amongst the 
Alidiammcdans, They acknowledge no superior, and the law imposes 
no restraint on them, during their lives, in the alienation of their 
goods or lands; their jurists, therefore, justly designate what we call 
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properly by an cinplialical word implying dominion, 'fliis dominion 
can be acqnired only in four ways — 1st, By eonqucst ; 2d, liy gift ; 
3d, By sale ; and 4tii, By inheritance. 

1st. Of the first enough has been already said, and I shall there- 
fore proceed to consider the laws relating to the other three. 

2d. A gift is the act of transferring gratuitously the right and pos- 
session of goods or lands by the lawful proprietor of them to another 
person; and tlie formalities rc<piisite to render a gift valid, iiccordiirg 
lo MuhauinuMlan law, are the oiler, tiie aeeeptance, and the delivery : 
(he last is the essential reipiisile, for if (he gift does not take ellect by 
immediate delivery of possession, it is then properly not a gift but a 
contract : tlu; donor eainiot rctra<:t the gift, but, should he wisli to 
resunu- it, he may lay his ease before the Kazi, who is at liberty to 
cause it to be returned, should it appear to be illegal or prejuflicial to 
the donor. Tlie legal impediments to a gift arise fron) the defmitioti 
of the term, for delivery being indispensable, a gift can consist of such 
tilings only as the donor can place in the immediate possession of the 
donee. Goods or lauds, therefore, in cx|)ectation and not in pos- 
session, and a share in divisible property, cannot be conveyed in gift, 
for if the property be divisible the share must be ])reviously realised; 
l)ut if it be impartible, the gift is valid on account of its not being an 
object which arlmils of delivery : in the same manner, the (lour to be 
produced from grain, the oil from seed, the (Iccce on the back of the 
sheep, the fruit on trees, and sneli things, ciiiinot be disposed of as 
gifts.' But it is left entirely to the eipiity of the h'/izi to determine 
when a gift is so prejmlieial to the donor as lo aulhori/.e its being 
retracted . 

,')d. Sale is the exchanging of property for property, and it may 
consist either in a connnutatiou of goods for good.s, or in the transfer 
of goods for money, 'i'he Muhannnedan laiv considers a sale as an 
agreement between the veiulor and the vendee, and the coinlitions are 
left entirely lo their option ; but as soon as they have leslilieil their 
mutual consent by the dtiiivery and receipt of the goods, the propeity 
in them is Iranslcrred to the vendee, and that of the price lo the 
vendor. iMllier of th(^ parties, however, may demand, within an hour 
after the bargain has been struck, that it shall be cancelled ; and if the 
goods are of value the [)arties may conscul lo a short delay, not ex- 
ceeding three days, in older to delermine whether llicy will adhere to 
the bargain or not. The goods sold must be the lawful properly of 

' To tliusu liiiiiodiuiunts must ultouisv lie iuUli'd luiiiicy, iiiiiiurily, hiu) I'laud ur 
i:(iiii|iiilsiuM. 
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llio veiuior and in liis actnal possession ; for Vhe sale of goods in 
cxpuctation, or the properly of another witlioiit his consent, is not 
valid. 

"Itli. Inheritance is tlie succession of the children or relations of a 
person deceased to tlic property, real or personal, of which he dies 
possessed ; and as soon as it is divided amongst thcni in the n)anncr 
))rescribed by law they acquire complete dominion in the share which 
is alloKcd to them. The division of an estate amongst the legal heirs 
is rhe most intricate title of Rluhammcdan law, and I shall therefore 
refer to the tracts on this subject which have been published by Sir 
AVii.i.iAM .loNM'.s. It may, however, be observed, that the right of 
primogeniture is unknown amongst the Muhammedans, and that the 
inheritance is conse(pH>ntly divided in certain proportions amongst all 
the children or other heirs ; that a wife, if there be no issue, receives a 
fourth, and if there be issue, an eighth; and that a male receives as 
n)uch as the share of two females. 

liiit every free man of sound mind and arrived at years of discre- 
tion is at liberty to bequeath, by testament, one-third of his property 
without the consent of his heirs ; and in the case of his having be- 
queathed a larger proportion, the consent of the heirs is requisite in 
order to give validity to the bequest. Should they not consent, the 
third is to be divided amongst tiic dilferent legatees in proportion to 
their respective bequests : thus, if the deceased be(iucath to one \wr- 
son one-third, and to another one-sixth of his properly, the legal third 
is to be divided into three shares, two of which shall be. given to the 
former and one to the latter. If, however, the testator have no legal 
heirs, he may bequeath the whole of his property by his last will and 
testament : a legatee must not be one of the legal heirs of the testator, 
for in this case ho would receive a larger share than that to which he 
is entitled by law; nor a person guilty of homi(^i(le, nor a debtor of 
the deceased, unless he previously pay the debt due by him ; nor a 
slave. The legatee may either accept or refuse the bequest ; and, if 
he accept it, he immediately ac<piircs in it the sole right of property. 

As a testament cannot have elfect until the death of the testator, 
he is allowed to appoint an executor for the purpose of exeenliiig his 
last will; an executor must be a free Rlulmmmedan, of sound mind, 
and arrived at the years of discretion. He may cither accept or 
refuse the executorship ; but if he has once accepted it in the presence 
of the testator, he cannot either in his absence, or after his death, 
refuse to discharge the trust. Should he, however, find himself inca- 
pable of performing the duty, he may apply to the Ki'izi to be relieved 
from it, who will comply with his request if the reasons assigned be of 
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sunicioiit weight. Tlie Kazi may, also, <lc|)iivc an cxorutor of his 
cxoeutorsiiip for inalvcisatioii, or on u complaint of tho heirs duly 
substantiated by evidence. Tlin Mnliaininedan law considers an ex- 
ecutor as tlio representative of the testator, and vests liini with the 
same powers whicii the latter possessed in his lifetime : on the death, 
therefore, of the testator, the executor has the power of selling his 
property, and even his slaves, for the purpose of defraying his funeral 
expenses and legal debts : he also liccomes intrusted with the pro- 
perty of the heirs, if minors; and if majors, he superintends its division 
according to law and the testament of the deceased. If tiic executor 
divide the inheritance in tlie presence of the heirs, but in tlic absence 
of the legatees, and delivery of their shares be given to the lieirs, the 
division is valid ; but, if the division take place in presence of the 
legatees, and in the al)sencc of the heirs, such division is not vah'd ; 
and, in case of an inheritance being divided either by the executor or 
the K/izi in the absence of a legatee, and the legatee dies, the becpjcst 
shall descend to his heirs. Tiic executor is vested with complete 
power over the moveable pro|)crty of minors and of majors when left 
in his hands after division of the inheritance, which he may exchange, 
sell, or iin|)rove in any manner that he thinks proper. This, however, 
is granted him for the |ueservati(Hi of such property as is liable to 
decay, and the price is more easily preserved than the article itself; 
but as immovable propel ty is imperishable, it cannot be aliened by the 
executor. In the event of an executor's death he may appoint another 
person to succeed him in the executorship. The cheek to prevent an 
executor abusing his trust is the authority of the magistrate, and more 
particularly the vigilance and interest of the relations and heirs of 
the testator. 

The testator is at liberty to appoint more than one executor; but 
in the case of joint executors a diderence of opinion exists amongst 
Muhammedan jurists respecting whether any one of them can legally 
perform any act of executorship without the consent of the others. 
The most correct opim'on, however, would seem to he that the consent 
of all is necessary, except in as far as regards the funeral of the 
deceased and the immediate furnishing of his family with necessaries, 
which acts may be performed by any one of the joint executors. 

If a man dies intestate, his pro|)erty may either be divided by the 
heirs amongst themselves, or the Kiizi may appoint an executor. 

By the four preceding modes is aecpiired a sole and independent 
right in property ; l)ut there is also an imperfect right in property, 
termed by Bi.ACKsroNr. property in «c/iow, which arises from contract, 
and which he has treated of in this part of his work. Jt will, however, 
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1)0. Iictlcr to defer a consideration of this subject until the next Part, 
in order that tiie Mnhnniniednn law of contract, and the redress 
which il ailbrds for breach of contract, may be explained at tiic same 
time. 

PART in. 

I'lllVATE WllONCSS. 

In Ircaliii;;' of this part I must deviate considund)ly from Hi.ack- 
sioxi-'s arrangement; for, as 1 have l)efore observed, tiiere are no( 
amongst tlic Mtdmmniedans eitlier forms of process or courts of 
justice which bear any resemblance to those of England : the Fi'azi is 
the solo ina;j:islratc and judge; and in almost every ease, wliellier ol 
private or public wrongs, the action originates in (he rivo voce (!om- 
piainl of the injured person, and the cause is conducted by tlic parties 
themselves without the intervention of advocates. I sliall, therefore, 
previous to proceeding to enuincrate the diftercnt private wrongs known 
to the iMuhamnicdan law, explain, — 1st, The legal duties and <(ualifi- 
calious of a luizi; 2d, The form of process and trial; and 3d, The 
rules relating to evidence. 

OF TUB KAzl. 

The duties and qualifications of the fii'izi are laid down so dis- 
tinctly in the Hidi'iya/i, and are so consonant with the soundest prin- 
ciples of justice, that I shall merely abridge the passage. 

The ollice of h'azi can be executed only by a person who is free, 
of sound understanding, arrived at years of discretion, aiul com|)elenl 
to give evidence. 

The prince ought to select for the oflice of Kazi a person who is 
dislinguishcd by his learning, by his knowledge of the law and the 
traditions, by his rectitude and piety, and who is fully ciipable of 
performing all the rinties of the oflicie. 

There is nothing to prevent a true believer from accepting the 
situation of K/izi if he believes that he is (pnilificd for it ; but, if he has 
any suspicion that he is not (pialilicd, it is sinful in him to accept it, 
for oppression and injustice must be the consecpience. 

It is not proper that a true believer should either wish or ask for 
the ofltce of Kilzi. 

A (rue believer may accept the oflice of h'dz'i under a usinper or 
tyrant, provided that he is permitted to discharge the duty according 
to law ; but if he be ordered to act contrary to law, it is not allowable 
for him to accept it. 

A h'dzi, on entering into odice, shall depute two iigeuls to (he 
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loiiiioi' h'lizi to roccivft aiul make iii(|iiii'ios icspcotingiill wiitinj^s wliicli 
may be In liis possession, ami icspcctiiig tlie state aiul progress of all 
eatiscs clelorniiiiccl or not dcleriiiincd ; but this ln(|uiry being inttMideil 
solely for the ends of justice, must not be converted to the injury of 
tlie former lu'izi. 

A Kaz'i, on entering into office, shall make an in<(uiry into the 
causes for which the prisoners have been conlincd : if the prisoners 
confess th(!ir od'cncos, this is suliicicnt; but if they deny them, and 
the former Kuzi have no witnesses (o prove the fact for which they 
were conimilled, the new Kt'n'i shall not be in a hurry to liberate 
them, as it is to be, presumed that the former Kuzi wrjidd not liave 
coidin<!d them without cause; (he new Kaz'i niiisl, therefor(^ ciiiisc 
pr(i(dauiatioM to be made that such a person the son of such a pcfrson 
is in (irison, and that any one who has been injured by him shall 
come forward and sup|)ort his C(unplaint: if, after u sufficient delay, 
no prosecutor appear, the prisoner is to be released. 

A li(hi, on entering into odici;, shall ic(piirean account of deposits 
from the former A'(/z(, and cause him to deliver all that may be in his 
own hands, or in the hands of liis agents, or of trustees appointed by 
him. 

A K<izi shall discharge his duties in a public place, free of access 
to every one, in order that there may be no suspicions of his reiti- 
tudc; but he is at liberty to use his own house for this purpose, pro- 
vided that ho give free access to every one. 

Some persons should always be present svitli a lu'iz't when engaged 
in the duties of his oflice, in order to remove all doubts respecting the 
propriety of his conduct. 

A Kazi shall not receive any gifts except from bis nearest relations, 
or in retinn for gifts which he may have bestowed previous to his 
appointment; but if the peisf)n who olliirs a gift be a party iji a 
cause in process before the K('iz'i , be must not receive it. 

A Kih'i shall not accept an invitation to any entertainments made 
))urposely for him, but he may aceept other invitations; nor shall he 
appcsir at an entertainment given by one of the parlies in a eaus(.' 
before him unless the otlu^r |>arty be also present. 

When the (larties in a cause are before bim, a h'i'izi shall conduct 
himself in every respect with the strielcst impartiality to eanh ; lie 
must not speak privately to either of them, or nnike signs to him, or 
j)ronipt or instruct him in the conducting of liis cause, because surh 
conduct reiidcrs his justice suspected, and at the same ti'nc dijcoii- 
rages the other, who will at once give up his right when he siispecis 
that the I(<izi favours his adversary ; he inusi not even smih; or laniib 

\OI,. II. I 
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(oxvards one oi'lliem, because this will cncoiiiago iiiin and discotiiagc 
llie other. 

It is highly improper for a Kdzi to lead or prompt a witness. 

A Kazi ought not to decide on a cause when lie is hungry, or 
tiiirsty, or angry, or after a full meal, for lliesc circumstances disturb 
the judgment and impede reflection ; and a young hVizi ougiit to satisfy 
his passion with his own wife previous to commencing his duties, in 
order (iiat his attention may not be distracted by the women wlio may 
be in attendance, 

A Kazi shall not try any cause in the absence of the party accused ; 
and if bo have appeared in the first instance, and afterwards absented 
himself before the determination of the cause, the I\Vizi shall not pro- 
ceed to pass sentence; but in either of these cases if the representative 
of the parly accused be present the cause shall bo tried and decided. 
The Muhammedau law considers three descriptions of persons to be 
the representative of an absent defendant: — 1st, An agent duly ap- 
pointed by the defendant himself; 2d, A person so considered by 
law, as an executor is the representative of the testator; and Ud, A 
person so constituted by a decree of the Kiizi; for if the thing claimed 
by llie prosecutor be in lite possession of a third person who is present, 
the hist shall be obliged to become defendant in the cause. 

A decision passed by a Ki'izi in favour of his father, or his mother, 
or bis child, or liis wife, is null and void ; but a decision against these 
relations in favoin- of anotlior person is valid. 

A h'azi sliall hold valid and give ellect to the decree of anolh(!r 
Kihi in all causes except when it is contrary to the Koran, to the tradi- 
tions, or to established decisions. 

A /('((z? cannot appoint a deputy without the consent of the sove- 
reign; but he may employ another person either in his presence, or in 
his absence, in the trial and decision of causes. 

or I'uori.ss .ano tuiai,. 

The author of the Ilid/n/tih does not explain the rules by which 
the pri'linn'nary steps to the trial of a causi; ought to be regidated ; 
bill, if niav be observed, that in all civil and most criminal eases the 
person injured makes his complaint viva voce to the Kazi, and that 
i( is the duly of the Kdzi to enforce the appearance of the person 
;ieeu<ed. In a few criminal eases bll'enders are apprehended without 
complaint being made either by an order of (he Kdzi, or by the infe- 
rior odiecrs of justice. It does not, however, appear whether the 
Kdzi has the power of imprisoning the defendant in civil cases pre- 
vious to trial, or of admitting him to bail ; and the same remark applies 
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to inisdemeaiiours : but tlio very expeditious manner in whicli all 
dials arc <leci(lcd would seem to render eitlier of tlieso expedients 
unnecessary. In nil cases of crimes the odendcr is imprisoned as 
soon as lie is apprelieadcd, and cannot be admitted to bail. 

If the Kdzi be of opinion tliat there are sufficient grounds for the 
complaint, he summons the defendant ; and as soon as both the parlies 
are in attendance ho proceeds to tlie trial of the cause j the plaintifl" 
must llien states the specilic nature of lUi: wron(r which lie alhtges (Imt 
he Jias sustained, for witliout such s|)eci(ication it would be im|)Ossibl(! 
lor the defendant to disprove the plaint, for tlie witnesses to depose 
respecting it, and for the K/izi, in ease of its being duly substuntiuted, 
to award the rc(piisite restitution or compensation : the Kazi then 
in(|nires of the defendant whether he acknowledges or denies the 
plaint? The Midianuncdan law attaches the utmost importance to 
the acknowledgment or confession of tlie defendant, which is in all 
cases, even in capital cases, conclusive, and renders all further pro- 
ceedings unnecessary; but the confession must be entirely voluntary, 
and must not be extorted by violence or torture. If, however, the 
defendant denies the accusation, the [ilaintin' must support it by 
cviilenee; but should he not be aljle to adduce any evidence, ho rnay 
recpiire that an oath i shall be udininistcred to the defendant, 

A diU'orence of opinion exists among the IMuhammedaii jurists 
respecting the circumstances under which a |)lainti(r may roijuire the 
oath oftlic defendant; Aiii'; Yl';siir and Mimia.m.mij) hold that such 
oath is the right oftlic plaintid', and that it must coiiKe(|ueiitly Ik; 
granted to him on his mere demand; but Aii6 IIak'haii maintains 
that the right of the plaintiff is founded solely on his iiialjiiity to 
adduce evidence, and that, iniless such inability be established, ilic 
jilainlilfis not entitled to demand the oath of the defendant. As this 
right of the plaintilf depends on a saying of the jjrophet thul if hc- 
lont/s to the. plaintiff' to demand an oath from the dnfp.nd'int, it 
follows that an oath can never be reipiired from a plaintid','' nor from 

' 111 tlid IJkhUi(di, it is laid (lim'ii tliiit an oalli taken in any (iiIii.t inrinmir t!ia:i 
ill lliii iiaiiiii 111' (iiMJ is invaliil. 'I'li« U(ixi may t'illiiir iliiui-t tin,' iiiTsoii taKin;; tlic! 
until ti) swear siinply liy (loil, or liu may r(:i|iiiru liiin to inld in fiinolmniliuM (it it 
sonii! ol' tlie atlriljiilos ol' (ind j lint lui particular time or placu is iii:ci'ssary in nrdur 
to (jb'f validity til an oalli. Uiiliidltner.s aii! to swear simply by find, in v.linso 
cxisteiiTO all peoplo lielievci lint a .lew is to swear liy sayiiif;, I swear liy tlie find 
that revealed tlie reiitaleiieli to Wose.s ; and n Christian liy saying, I swear liy the 
Odd that sent down the (inspel to .(cmis. 

' There is, however, an exeeplioii to this rule in all disputes lint lehite to 
hiiyiiiB and selliiij;, lor in these cases the oath iiiusl he tendered holli to the vendor 
and vendee. This is, however, lonrormahle io the most received deliiiilieii ol' a 
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a (Icfciulrtiit in cases where tlicic is no plainlid'. A tiefeiulant may ri^cct 
llio oalli ill two ways, eitlicr by expressly saying', " I will not. lake an 
oatli," or virtually by remaiiiiiig silent xvlicn called upon to lake it, 
jiiovidcd that he is neither deaf nor dumb; in either of which cases the 
Kaz'i sliall immediately award a sentence in favour of the plaiiitin'. 

If further proceeding be not barred by tlie confession of the de- 
fendant, or his rejection of the oath tendered to him, the plaintilFis 
ii'<]iiiird lo support his case by evidence. 

'i'lio Mnhaiiimedan law, at the same time, recognises as legal two 
modes of adjusting the claims and disputes which may arise between 
individuals without the inlervcntioii of the Ki'iz'i, viz. accord and arhi- 
tiitliiMi : accord is an agreement bolween individuals in coiiac(ptcii(;o 
(if which simple claims are released cither for or without a valuable 
consideration, or property is exchanged for property, or a stipulated 
compensation is given for some damage or injury. The prophet 
declared that accord was the best method of settling disputes between 
Moslems, and the law therefoic considers all compositions duly ex- 
ecuted as valid, and a bar to all future claims. 

Arh'Uration is where the parties injuring and injured elioosc two 
ailiitiatois and submit the. iiiallor in dispute to their decision. An 
arbitrator must not be a slave, an unlieliever, a minor, or infamous, 
or convicted of kazf. All matters may be submitted to arbitration 
except such as relate to the /ex (alioiiis, and to certain punishments 
proscribed by the Koran. The arbitrators are empowered to found 
their award on the confession of the defendant, or his rejection of an 
oath tendered to biin, or on the evidence adduced by the plaintiff, 
because these arc methods of ascertaining the truth which are per- 
mitted by the law. Either of the parlies may recede from the arbi- 
tration previous to the award being given, but after it has been given 
it is binding on each of them, and is a bar to all future claims: if, 
however, cither of the parties be not satisfied with the award, he may 
bring the ease before the Kdzi, who shall examine into the grounds 
on which it was passed, and if he (ind it conformable to law he shall 
conllrm it, but if it be illegal he shall rescind it. 

or r.vinr.xci'.. 
The following arc the principal definitions of evidence, and rules 
relating to it, which are contained in the Ilidayah.* 

(1orrii<)aiil, " Olio wlio ilcnlos," ns In siieli c.iscs tlio veiulor niid vcmloo oi|milly 
(Icily tlic claim nindc )>}' cacti other, and ci)ii.sei|iiciitly caoli ia Ijotli |itaiiilill° mid 
dpfpiidniit, 

' I here merely aliridge the difTerciit passages in order tliat tlic doctrine of the 
JMiibanimedan law on tliis important ]ii)iiit may bo the more vlcaily stievvii. Air. 
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It is iiiciiiubent on all pcrKons, when icfiuiicd by a plaintifl", l.o (rive 
evidence, and not to eoncnal bis knowledge of llio nuitlcr in issue ; 
but testimony being tlie right oCa plaintiff, the giving it depends on 
his re(picst; and therefore in cases where there is no plaintiff, it is 
left to the option of every person whether they will give evidence or 
not : it is at the same time held, that it is most laudable not to give 
evidence in such cases, l)ut to conceal tiic faults of a brother iMosloni, 
and to abstain from injuring his clmracter, for the prophet has said, — ■ 
That it is most advisable, for every jiersoii not to yivn evidence; 
(except when rcfpiired by a plainlift'), and that God will draw u 
veil over the sins of him who conceals the faults of his brother 
Moslem, 

Testimony is of two kinds ; 1st, Testimony relating to such things 
as of themselves convey a certainty of knowledge; for instance, con- 
fession, sale, homicide, and the like; for whoever hears a confession, 
or sees the delivery of an article sold, or the murder of a man, knows 
tiiat sucii things have actually taken place, and may tiiercfiuc givn 
evidcmcc respecting them ; 2illy, Testimony relating to such things as 
of themselves do not convey a certaitdy of knowledge; for instance, 
fads given in evidence, because tliose nmy lie cither true or false, and 
therefore the person who merely hears such evidence cannot testify 
that tiiese facts actually took |)lacc. 

Testimony, Ihcrel'oro, cannot bn given respecting any circiunstancc 
of which the witness does not |)Osscss a personal knowledge except in 
the case of birth, marriage, <lealh, and the patent of Kazi ; for though 
testimony depends on personal knowledge, vet in these cases (he law- 
admits of a deviation from the general principle on account of the 
privacy which generally attends such circumstances, and which dn 
not therefore admit of their being attested in the usual manner. It 
is, however, requisite that such (estimony should rest on connuou 
report, or on information received from two respectable u:en, or one 
man and two women. 

As, however, accidents miglit often prevent the attendance of 
witnesses, and men be thus deprived of their rights, the law adnn'ts as 
valid the testimony of an absent witness, if proved by two oilier 
witnesses, in all <;ases in which the h'gal presumptions are not iu 
favour of the party accused ;' but as Ibis Icsliniony is uk rely adniiUi d 

llAiut. ton's translation of this liool;, «liii:li, it must lio ailiuitlcd, is c.ffu vliv 
olisiMire in tlie original, doi'.i not ii|>|inin' to lUP to conicy in many |ili:ir< tli" |<-,I 
nu'aninj! of llio antlior, oi' to remlcr it fullv inlcllii<iljlc to tlie IJnplisli iv.-i-.lcr. 

' liy this pluiisc. is un(k'isloo<l lioniiiiilo and niavluMn, ami ccrl.i'n oncu.,", 
siioi'ificnily nicntioiii'd in the Mora!!, wliioli tlu; law prosunu'S llial nn .Mosloni v -,n!il 
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IVom ncoossily, it must bo eslal)lisl)0(l that the wiliioss is pidicr dciul, 
or at the distance of three days' joiiincy, or so siek as to be unable 
to ajipear before llio fidzi. 

[I'roni (his principle, that evidence is tiie testimony of a witness 
v'lio jiosscfses a personal knowledge of the points in issue, it neces- 
sarily follows that neither presumptive nor written evidence is admitted 
by the Midiammcdan law; for were a decision to be passed in conse- 
((uonce of the (irst, it is evi<lent that it would not rest on tlio testimony 
of witnesses to tiie very fact in issue, but on the inferences and con- 
clusions of tiie Nazi. The presumptions arisinn- from the several 
circumstances "ivcn in evidence may be of the strounest kind, but tiu! 
Alnhammcdan law recpiires liiat the (act itself, if not confessed by the 
prisoner, shall be proved by two witnesses. It mij^ht, however, be 
su|)posed that as a bond or deed is the best evidence of the contract 
to which it relates, such a writing would be considered as cvidcnc^e 
by the IMuhammedaii law ; but the contrary woidd seem to he the 
case, as it is not mentioned in the Hidi'ii/oli as being- a legal proof of 
contract.' The HiJihjah, at the same time, clearly shews, that all 
other writings, except the decrees of u K<iz>, and his olTicial letters in 
a few particular cases, arc inadmissible as cviilencc.] 

In all cases except adultery and criminal conversation, the number 
of witnesses rccpiircd by law in proof of a plaint are two men, or one 
man and two women ; but the evidence of women is admitted oidy when 
that of men cannot lie procured, as it su|>pli(;s but imperfectly the 
want of the latter; for it is held that evidein-e de|>ends upon observa- 
tion, nuMnory, and a capability of connnnnicating- correctly what has 
been observed ; and though women are in a certain degree capable of 
observing, remembering, and communicating, yet the credit Awa to 
the result is greatly invalidated by their Inattention and forgetful- 
ness. This defect is in some measure remedied by the tesliintuiy of 
two women, as the memory of the one may assist that of the other; 
but the evidence of women is always liable to doubt, and it is not 
therefore admitted in any case in which the legal presumptions are in 
liivonr of the party accused. 

The evidence, however, of a single woman i.s .suflicienl to j)rove 

romniil, anA tlioreforo tn fiiilisl.tiitiate tliem direct niiit pmitirc pinnr Is rrqiiiroil in 
(inliT 10 reiiinvp all ilo:il>ls ; Imt in inis(loiiiP:iiiniirs niiil injiuics ajfiiliiist pniimrty, tlifi 
law supposes tlinl tlio frailty of innii iiiiil iclf-iiUerest iiiiglit (icciision even a ninslem 
to deviate from lecliliiilc. 

' 'flic reccivcil opinion .^eem."! to tie that a witness cniuiot give evidence to n 
writinc;, tliongli signed liy himself or in Ids Imnd-writing, iniless lie iiclimlly rccol- 
Uu't llie liniisnction to wlilcli it relates. 
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llie birlli of a child, ami in oases wlic;rc it may l)e accessary to inspect 
a woman ; but llio evidence of more than one is preferable. 

A diflercnce of oi)ifiion exists among the jurists respecting HJiclher 
or not a K/izi is bound to make an in((uiry into the character of the 
witnesses previous to receiving their evidence ? Aiti) llANlr.vii main- 
tains the negative; but Ami Yusur and i\li'ii.\MMr.r) hold that the 
Kiizi is bound to make surrli an intjuiry in all cases, and that it may 
be either made publicly or privately. 

r>nl all llu; jurists ai;ree lliat if (he defemhuit except to a witness 
the fu'iz'i must institute an impiiry into his character. 

'I'lie following persons are iufompeteul to be witiu;sscs. 

ftlinors, unbelievers' (against Moslems), aiul slaves. 

A father or grandfather in favour of his son or grandson ; a son 
or graud.son in favour of his mother or grandmother; and a husbanri 
in favoiU' of his wife, or vice versa ; but testimony in favour of a 
brother or uncle is admissible. 

A master in favour of his slave. 

A partner in favom- of his partner in a matter relative to their 
joint property; but the testimony of partners in favour of each other 
in matters not relating to their joint [iroperty is admissible. 

A person punished for the crime of Kazf. 

Moiirncns for the dead, singers, gamesters, dnnikards, anri usiners. 

Persons who have connuitted crimes, or who are guilty of degrad- 
ing or immodest actions," because whoever commits a prohibited act, 
or is not restrained by a sense of shame, gives rise to a suspicion that 
he will not refrain fiom falsehoo<l. 

If a defendant plead any of the preceding exceptions to the com- 
petency of a witness, and establish them by proof, they shall be held 
valid, and exclude the testimony of the witness; but if a defendant 
accuse a witness of a transgression, not within the juri.sdiction of the 
lu'izi, and oflcr to substantiate it by evidence, the Ktizi shall not 
listen to him, nor allow him to disclose circumstances to the pre- 
judice; of another's character, which do not relate to the cause under 
investigation.'' 

' Hut tlioy may giv« evidence tii ravniir of encli otlier : Suai I'l, liowcver, iiisisis, 
tliat nil uiilioliuvvr is uiiwortliy of uretlit, ami lliat Iio cannot tlicrcfore lio ii witm ss 
ill liny case. 

' Tlio examples ({ivcii of these actions niu makiiip; water or catiiip; on tin; lili>h 
road, and (;""i|; iial<iMl into a lialli. 

•• 'i'liis IH a |toi'])lL>xi)ig pass^iyc, Ifci-atisc!, as it apjiCitt's from tlio prcocdinj/ iiilc 
Olid will appear more cU'arty iieicaftor, tliiMO is no act wlialever wlilr-li is not .stiliter.t 
to the iiis|ircliiin and aMiinadveii.ion of Ihc liuzi, I conceive, llicicfoip, that (he 
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If a (li'lVmlanl oH'cr cvitloiict; (o prove lliiil (lie plainlill" lias liirod 
liis widiossos, siicli ovidoiiee sliall not he ailniittccl, because the tiaiia- 
aotioii (loos not all'ect either his poison or property, anil therefore he 
cannot found a plaint on it ; bat if the plainlill' held properly of the 
defendant, and paid the hire of the witnesses from that property, 
the defendant «oiild then have a case against tlio ]>laintifr, and by 
substantiating' it incapacitate the plainlitr's witnesses. 

If the holder of the piopertv ('. c the defendant) and the phiintid' 
both adduce evidence which proves the right of each to the property 
in issue, the evidence of the holder of the property shall be rejected.' 

[l>xeei)t in the ease just menlioned, all the rules in the Jfitl/ii/ah 
relate to the evidence adduced by the plaintiH'; and it would seem 
therefore, and iVoni its beinp; held that testimony is the right of the 
plaintifl", that a defendant is not porinitted in general to adduce any 
exculpatory evidence]. 

If the testimony of the witnesses does not apply to the specific matter 
in issue, and go to prove the plaint precisely as staled by the plainlill', 
it shall ill rejected. 

TiiG testimony of the witnesses must agree, both in meaning and 
words (as far ns the latter relate to the wrong speoitied in the plaint), 
accoidiiig to AiiO IlANir.vii. If, therefore, one witness in a case of 
debt depose that the amount of the debt due is one thousand derhcnis, 
and the other witness dei)osc that it is two thousand, no credit is to 
be given to eil'ier. Am'; YiOsok and AIum.ammi'.o, however, hold, 
(hat ill such a case the (estiiiiony is snilieient to prove the suiii in 
which both ilie witnesses agree. 

If witnesses, agreeing to the fact and the time, disagree with 
respect to the place, the testimony of all the witnesses must be 
rejccled. 

If a witness, before leaving court, and before the Kdzi has passed 

true inleiitinn of tiiis rule h, tliat n (Ivrpiiilaiit sIimII not lie nllnivcd to iirciisc n wit- 
ness of nny oilier olTunce tluiii siiili nii mic as iTiKleis liliii liic<>iii|u'teiit. 

' Tlie jiiiists of llie JIniiifiili sect fimnd lliis riilo on a siiif-iilar nigiimeiit ile. 
<ImiC(I from tlic (leliiiltioii of evidence i for they ni'i;iie that |M>s»e.sshiii ia of Itself a 
proof of the rl(!lil, and that in such a case the liglit eaiiiiot he the suhject of evi- 
dence, liecaiisc evidence can only take |d,ice in cases where pioof Is i'ei|nired. IJnt 
the riuht of tlie |dalntlll° is nncerlnin, and tlieieforc siisee|ilihle of (noof, eonse- 
(pieinly his evirleiice shall lie admit ted, and that of the defendant rejected. .*<ii vi I'i, 
lionever, ari;iies more einiectly, and maintains (hat as the evidence <oi liotli sides Is 
eiinal, that of the defendant mnst he admitted, hccanso the jiossession isacinro. 
hoiaiive |iioof of his right to the |ii'0|icrty. This opiniini, it may he ohservcd, is 
most consonant with the |<i'liicl|des of the Alnhamniedan law, which e<nisider de- 
livery of posscssioM as an essential requisite in all transfers of property. 
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scnlenco, stnto that ho 1ms, fVom agitation or alarm, committed a 
mistake in liis evidence, lie shall hn permitted to rectify it, and such 
mistake shall not aflect his credibility ; but he shall not be permitted 
to correct his evidence after having left the court, because there is 
then reason to suspect a collusion between him and the plaintilF, 

A witness may retract his testimony publicly in presence of the 
KAzi, at any tinie before the K('izi has passed sentence ; and in this 
case the witness is not liable to make compensation to the party 
against whom it was given : (or on such relructioii the K'izi must 
refrain from passing sentence, and therefore the party sustains no 
injury. If, on the contrary, the K/izi have jjassed a decree, and the 
witnesses afterwards retract (heir testimony, the decree is not thereby 
rendered void ; and the wi(iu;sses are, in consequence, obligerl to 
atone for the injury done by their false testimony. 

A\i6 ManIfaii has said that ii false witness must be publicly ex- 
posed throughout the town with a notification of his offenee, but tliat 
he is not to sutler any other punishment; but Aii(5 Y6sui' and Mi;- 
iiAMftiKD hold, that he is to be wliip|)ed and imprisoned at the dis- 
cretion of the Kiizi ; and Sii.di'i is of the same opinion. 

I'lUV/MT, WltONClS, 

I have before observed tliat the I\Iuhamn\cdan law makes no flis- 
tinction between real and personal property, the use and conveyance 
of each being governed by the same ndes ; but it draws a marked 
distinction between injuries to the person and injuries to property : 
for the first are held to be public wrongs, and are therefore restrained 
by the personal piniishmcnt of the offender. I shall, therefore, defer 
a consideration of these oflences to the next part, and confine myself 
at present to sticli injuries to private property, not amounting to 
crimes, as are taken notice of by the I\lidiannnedan law; and which 
may be divi(lc<l into the non-performance of contracts, the unjust 
partition of joint property, and dispossession. 

CONTIIACT.' 

Contracts may bo divided, for the sake of perspicuity, into three 

' In using tlio woii( continct, it niny i)0 necossniy to oliseivo tliat llie i"\(u- 
linmniKiliui law ccinsidcrs a coiitiact aeinrilliij; to tlio ilcruiitioii of tliu ilvil, 
niid not of tlie Kiiijllsli law j and tliat coiis(>t[nontlj- tliis obsoiiallon of l!i, \( ic- 
STONE does not apply to it, a " nuilnm panlum, or agreement to do or pay any tliiny 
on one side, witlinnt any cnnipensatlcMi on tlio oilier, is loudly void in law." I'm, 
according to tlio Alnliammcdaii law, a contract may Lo either with or without n 
valuable coiisidcrnlion. 



Vl'l I.IKUT.-COI.ONKI, VANS KKNNKUV's 

kinds; sncli as relate, I. To poisons; II. To goods and money; and 
III. To iioiisos and lands. 

I. Hiring' is a (•onlriu't IVoni wliicli tlu; paities to llic ngrccnienl 
derive a reciprocal advantage ; ' and to render it valid, it is requisite 
lliat the particular (liing to be done, and the consideration to be 
received, should be distinctly specified. A consideration of some 
sort is indispensable; and it may consist of any thing which it is 
lawful to buy and sell. The persons hired arc divided into two classes; 
those liiat are hired by the public at large, and those that arc hired 
by individuals. 

Willi regard to the first, such as bnl;eis, tailors, washcriiicn, il'c. 
if an article delivered to any one of llieiii perish while in his posses- 
sion, .\i!i' II.\n(i'.\!1 is of opinion that he is not responsible for it; 
but Anx- Yusi'r and ]\hiii.\,M.ni;i) hold that he is responsible, unless 
it was destroyed by an accident which it was not in his power to pre- 
vent : for if the article bailed be lost or destroyed from any caiis(!, 
siieh as theft or dispossession, which might have been avoided by 
oidinarv care, it proves the negligence of the bailee, ami he shall 
therefore be answerable ; but if it be lost froni an unavoidable cause, 
such as fire or violence, he cannot be accused of negligence, and is 
therefore exempt from responsibility. It is also held that the person 
liired is responsible for the loss, damage, or destruction of goods, 
which may have been delivered to him for the purpose of being worked 
up, or conveyed from one place to another; for instance, if a tailor 
destrov the cloth which has been intrusted to liiui, or a porter or 
beast of burden let their loads fall and destroy the goods contained 
in them, or a boat sink from the mismanagement of the boatman. 
'J'hc person hired is not entitled to his hire until he has finished the 
work or service contracted for, unless a specific agreement bo made to 
that e/lcct ; and in all disputes between the bailer and bailee, with 
respect to the terms of the bailment, the aOirmation of the bailer is 
to be eiedited if he confirm it by his oath : for in this case he is virtu- 
ally the defendant, as lie denies the claim of the bailee. If the bailer 
take the oath, the dispute is then to be decided in his favour. 

Persons hired by individuals are such as contract, for a valuable 
consideration, with a particular person, to serve him, and no one else 
for a specific period, and in such kind of service as is agreed upon. 
As this contract does not depend on the exact performance of a parti- 

' nil'. Il.v.Mii.'roN li.is iiii|ii'i>|>oily iiUi'Oilncpd tlic tci'in usnrnii't into tlii.i dun- 
uiliDii s for llioiigli it n|i|)llos to spvcnil oftlie li-.tiisnolions iadiidcil Uy tlio niiiliniii- 
nii'd.iii Intv niuloi' tlio (illc of liiiiiig, It will not npply to nil ; Tor it uiiniiot be siiiiil 
tlint n uoi'l<ni,iii lins nn iisurriict in liis work. 
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ciilitf tiling, lli(! pnison liiioci is (Milillod to the slipiilntod consifUiratioii 
for tlu; period contnielcd, wliixtever may be tlic niiiiinci' in wiiioli lit; 
Kerves tlic liirer. If also an ailiclc l>o lust while in iiis hands, uiiether 
by an act of otiieis, or by an act of his own, he is not i(:S|)onsiblo 
for it; l)ecaiise, in the first case, it was placed in his hands by the 
owner himself, and therefore imist be considered the same as a de- 
posit : and in the latter case, the hirer's intrusting him with it i-i 
taiitnmonnl lo iiis giving him a power over it; and, eonse(pienlly, the 
servant becomes the dei)n(y of iiis master, and as such his acts are 
held lo be the acts of tiie hirer, 

11. Contracts rehtting to goods and money arc of seven kinds : — 
1. Deposit; 2. Pledge ; 3. Sale; 4. Purtiicnihip ; .0, Loan ; 0. Com- 
niission ; and 7. Canlion. 

1 . A de|)osit is considered the same as a trust ; and if, therefore, 
it be lost, damaged, or destroyed, ti>e depositary is not responsilde 
provided tiiat he takes the same care of it as lie does of hi? own 
projicrty, and that the loss docs not proceetl from an unlawful 
act on his part, or from fraud. He may, therefore, intrust the 
care of it lo his family or servants without responsibility; l)ut if 
he place it with a third person, or in a warehou.se or other place of 
security belonging to a third persr)M, he becomes responsible for it. 
In the same manner, if the depositary be obliged lo lake a jouriwiy, 
and be ae(:om|)aMied in it by his family, he incurs no responsibility it 
the deposit be lost ; but if the journey be not necessary, and he be 
not accompanied by his family, h(! becomes responsible, because ho 
ought to have left the deposit with his family. If, also, he does not 
adhere to the terms preserilu'd by the depositor on giving him charge 
of the de|iosit, if any b(! prescribed, he is answerable for it. In case 
the deposit becomes mixed with property of the depositary, so as to 
render it diflicnit to separate one from the other, whether it be similar 
things with similar, such as milk with milk, or wheat with wheat, or 
dissimilar things with dissimilar, such as oil of sesaman with oil of 
olives, or wheat with barley, AiitO llANiiAii is of opinion that IIm; 
d(5posit is destroyed, and that the depositary is therefore answerable 
for it; but Ariii Y6siir and Muiiammi-.o hold, that in the first of 
these eases the destruction is merely apparent and not real, and that, 
consequently, it shall bo left to the option of the depositor whether he 
will receive a part of the things mixed as his <le|)Osit, or a compen- 
sation in lieu. In the other ease the destruction is both apparent 
and real ; and, therefore, the depositary becomes responsible. If, 

' Tliat is, wlicllinr diligontly or iiC(;li(;ci>lly. 
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however, the deposit and llic property of (lie dcposilary become mixed 
from niiy accident, not attributable to fraud on his part, he is not 
responsible. 

Tiic unlawful acts which render a depositary responsible for a 
deposit, are the converting it to his own use, or to the use of a third 
person, and the refusing to deliver it, or denying- tliat it was intrusted 
to his char}>'c, when duly demanded by the depositor. In the first of 
(hose cases it is held, that the responsibility ceases whenever the de- 
positary ceases to make use of the deposit, provided that it remain 
ill exactly the same stale in which it was delivered to him. In the 
oilier case the depositary continues answerable as long- as he unlaw- 
fully detains the deposit. If, however, Iwo or more persons make a 
joini depiisif, it is held ihaf (he deposilaiy is not obli(;<!(l (o re(urii i( 
unless it be demanded jointly by the depositors; but if the deposit be 
divisible, he is at liberty to give each of them, on demand, his share 
of the deposit. 

'2. The validity of a eoutraet of pledge depends on the agreement 
of the ])ar(ies, and on the delivery of the pledge into the jjossession 
of the pawnee. Nothing, therefore, can be a pledge but what admits 
of delivery ; and until delivery has actually taken place, the con- 
tract is not considered to be executed, and either of the parties may 
therefore recede from it. But as soon as the pledge is placed in 
possession of (lie pawnee, he becomes responsible to the amount of 
(he debt in nil cases for its safe preservation.' The law also speci- 
lieally restricts him from making use of (he (iledge in any way, either 
by residence, service, or clothing, from hiring and lending it, and 
from selling it without the consent of the pawner ; if, therefore, the 
pledge be lost or destroyed, its value estimated at the lowest price of 
the article when pledged is considered as a set-off to the debt due to 
(ho pawnee. Should the one be ecpiivaleut to the other, the pawnee 
loses all further claim on (he pawner; but if the value of the pledge 
be less than the debt, the balance must be paid by the pawner; and 
in case of the value of the pledge exceeding the debt, the excess 
remaining in (ho hands of (he |)awiiee is held to be the same as a 
deposit, and subject (o the same degree of resjionsibility. 

A pledge docs not liar an action of debt; and the pawnee may 
(liorol'ore bring a plaint before the h'i'izi, and re<piiie the payment of 
the delit,or (he imprisonment of (lie dei)tor: in (his case the pledge 
must be produced. 

' Sii.iFiM (llfsonlii from tliis npiiiion, nnil Imlils t1i.it n ]ilpilgo is lliesntno ns .■» 
(li'liosit, niul tlial tlic [mwiiep is tbcrcforo iKit niis«cini>lc for it. 
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.'). 1 have already inentioiied tlic gciioial iiatiiie of sale; l)Ut. Ihoic 
are a few particular ciicumstancos relaliiig lo the contract which it 
may 13e necessary to notice. The Miihanniicdan law considers, as a 
general principle, that delivery of possession is an essential requisite 
in the transfer of property ; but necessity has occasioned a deviation 
from this principle in buying and selling, and the law therefore per- 
mits sales to take place without delivery of either the article sold or 
(ho price. A chone in uctioji is thus crcaled, tiic right to which de- 
pends chiedy on the agreement made between the vendor and the 
vendee; for if the vendor ])roposc a delay previous to finally con- 
cluding the bargain, and the vendee agree to this condition, the right 
in the goods sold remains during the time agreed upon in the vendor; 
and should they continue in his possession, and be either lost or 
damaged, the contract of sale is ipso facto annulled, and the vendee 
is not liable for the price. But if the goods have l)ccn delivered to 
the vendee, he is not allowed to use them ; and should they, while in 
his ))ossossion, be lost or danuiged, he is responsible for the value : 
but if the ventlee has proposed the delay, he is liable for the price. 
In all .such cases of conditional sale, if the stipulated period expire 
without cither the vendor or vendee making any objection, the bar- 
gain is held to be concluded ; but if the party, by whom the sale or 
purchase was ma<le (loudilionally, wish to annul the bargain, he must 
give notice of his intenlion to the other party previous to the expira- 
tion of the stipulated period : for if the term expire without scicli 
notilieation, the bargain is considered to be concliuled. in the same 
manner the price may be either delivered on receipt of the goods, or 
it may be paid in advance, or after a certain time: in the two last 
cases it becomes a debt due either by the vendor or vendee. 'J'lic 
law requires, that in all sales in which the instant delivery of the 
goods and price does not take place, the (piantity and quality of the 
goods, and the time of delivery, and the amount of the price, and the 
date on which it becomes due, should be clearly defined and specified, 
in order to prevent all future disputes. 

IJut the law, at the same time, permits the vendee to return to the 
vendor all goods which may prove defective, cither in the quantity or 
(piality agreed upon, ami to demand back the price ; nor does it 
limit this option to any specific time after delivery, as the goods may 
be returned at any time after the purchase, provided that they remain 
in the same stale as when delivered. In the case, however, of goods 
ordered from a manufacturer or workman, for which the price has 
been advanced cither in whole or in part, a din'crcncc of opinion exists 
amongst the Muhammedan jurists, respecting whether or not the per- 
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soil who oiilcvs (liein 1ms the liberty of rejecting ihcm, sliould tliey 
prove (Icfcclivc cither in measure, miaiitity, or quality. Ain5 IlANii'Aii 
is of opinion, liiat both the ortlercr and the manufacturer have Hie 
op(ion of performing or not performing this agreement; Ai)6 \iisui', 
that neither of them has any option, and that therefore the manu- 
facturer must deliver the goods, and the orderer must receive tliem. 
Uul the most correct opinion is that of Muiiammkd, which is, timt 
«liosoinor orders any goods has (lie option of taking or rejecting (hem 
in case of defect; that the manufacturer has no option, but must 
deliver them if reciuued ; and tiiat he is not entitled to the price of 
the goods if they be rcjcclcd. 

•I. Parlnership is of tiuce kinds: I. Where two or more jjcrsons 
agree to join their property togetiier, but not for the purpose of com- 
merce. In this kind of partnership the partners arc not responsible 
for the acts of each other, as they are still considered in law as sepa- 
rate persons ; nor can one partner perform any act with respect to 
the siiarcs of the other j)artncrs without their permission. Each part- 
ner thus retains a distinct right in his own share, and he may there- 
fore convey it in any manner he pleases. 2. Where two or more free 
persons of years of discretion, professing the same religion, and pos- 
sessing an cquab'ty of property, agree to join tlicir monicd ca|)itals' 
together on condition, which condition must be expressly stipulated 
in the contract, of reciprocal rcsponsiliilily. By such a contract the 
partners become bound in law, both as the agent and the security of 
each other; all legal acts of the one are therolbrc binding on the 
other, and each of the partners is responsible lor the debts wliicb may 
be contracted, on whatever account, by the others. Whatever also is 
purchased must be c(|ually j)arlicipaled, cxcei)t clothes and articles of 
food ; but the vendor may claim the price of these from any one of the 
partners. In case the capital of any of the partners becomes increased, 
either by legacy or inheritance, the partnership is ipso facto dissolved. 
.■3. Partnership in commerce, which may take place either between 

' I nmst ai-k«owltMl|;c (liat I do mil ilc;uly iniilcrstiintl tlii' ilislini'tion ihawii liy 
tlip ."Muli.-imnicilaii jiuists ln'twcen n tM|iiUil eoiisistiiiff (if casli anil iiiic emislsliii(; iif 
ftoik, oil wliifh sevpi'nl rules mid imicli siililJi! luasoiihig nvu fuaiidud. The I'ollow- 
ing is one iif tlicir nigmiieiits, wliiidi I give in Mr. I1a.iiii,toj»'s words :—'< If ii 
Ciiiitnii't of rci'i|ii<»'ily in goods and cIVccIs wore licid to lie legal (as niaiiitiiinod liy 
IMai.ik), it wonid iieccssnrily induce a piolit ii|ioii a |iii)iit'rty coiifpiiiiiig wliieli 
llicie is 110 respoiisiliility i liofniise iijioii oncli paitiiei' in reeijinieity sdIIIiir- liis ouii 
imilicniiiv tsi)>i(al (ooiisisling of goods and olVi'Cts), if tlio goods of one )iai tiiur lu-oduce 
a greater price tlian llie goods of llic otiier, tlie excess of piolit upon llio gnmls of 
llie former would lie due to llie taller; and tliis woiilil lie a prolit lioin property for 
wiiieli llio (leison wlio gains liy il is not lespon.sihle, and in wliicli lie lias no liglit : 
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iiioicliants or ailificers. This is a contract between two or more iu- 
(livitluals, by wliicli tliey agree to join their property together in order 
to form a joint stock, for tlic purpose of trading in some one parti- 
cular article, or of trading in general. Tliis contract may even take 
place when the parties have no property of their own, and therefore 
raise tlieir capital and carry on their trade at first on credit. It is 
not re(piisite that either the capital or the share of the profits of each 
partner should be C(pml, nor that each partner should contribute 
the whole of bis property to the joint stock. Dy this contract eacli 
partner is considered in law to be the agent, but not the security of 
the other partner : all acts, therefore, relating fjond file to the part- 
nersiiip, and all debts incnrred on account of the partncifilii[), an; 
binding on all and ouch of (he partners; but in case of debt, tire 
action must be brought against the partner individually wlio pur- 
chased the goods or received the loan; for if the other partners deny 
that the debt was incurred on accoinit of the partnership, the partner 
incurring it is alone responsible, and the creditor is to bo satisfied 
from that partner's property, sliould he possess any independent of 
the joint stock, or if not, from bis share of tiie joint stock. The 
partners, also, are not individually or jointly responsible any further 
than the amount of the joint stock, and their separate property can- 
not be allccted l)y the debts of the partnership. When the partnership 
is between the artificers, all the partners are resjxmsible for the work 
whicli has been contracted for with any one of them; and the em- 
jjloyers may require the performance of it from any of tiie part- 
ners, and any of the partners may demand the price of it from the 
eni|)loyer, 

5. Loan is the gratuitous transfer of properly, either transiently 
or absolutely, by one person^ to anolher, and is divided into loan for 
use, and loan for consumption. In the first case, the borrower is 
subject to the same degree of resjionsibility as a depositary; and if 
therefore the thing borrowed be lost or damaged, whether while in 

liciaiise la tliis iuslfuicu tlio i;niiliiii;t is r'nniH'cteil with maiiiil K'lmls, "imI not n-itli 
llir KWiililaiicii ol' tln'iii, Kiii'.li iiH ilclits ; .iiid tins (^'iiiids iiic :i IniHt in tin: haiiils of 
(Mc'li imrtiicr iT.s|i™tlfi'ly : wIioikx- It is ('viduiit tli.it ii |)i(ilit is iiiiliiiiiMl ii|ioii pro- 
|iiul)', CDiicniiiiij,' wliicli tliuH! is HO r(!s|miisilpilit5'. It is otlicnii.so ivilii ciisli j Iji.'. 
CiUiKi! wlmtcvrr oitlicr |i!U'tlier iimy |iiiiT,liasii willi llic ciiiiitiil stocdc, wiiisistiii;; of 
ciisli, till! iMiixliiisd thereof is not coinioctecl with ilio nctniil (-iiiiital, Imt viith iis 
Komhhmcf, iiamoly debt (since tiic iiricc of it is a delit), Now, tlic i)iiii;liaso lioinj} 
nmni'clwl witli tlic finnlilanco ofllie napital (annioly, debt), ami the olhor p-irtiicr 
liei«(; also liable to lie called upon for it (as a eoutraot of leoipiocity involves iniitoal 
bail), it I'ollows tliat the coiiseipteiice objeelcd is not indiiied, since this ii a propel Iv 
in wliich there is respimsihility." 
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use or not in use, by any fraud or culpable net on liis part, he is 
answeiable for it. Tlio Iciulcr may rcipiirc it to bo returned wlienovcr 
lie pleases, and llie borrower must be at tlic expense of restoring it to 
tlic lender; and should lie send it by a third person, and it be lost 
or damaged, he is responsible; but should he send it cither by his 
own, or the lender's servant or slave, he is not answerable. A loan 
of consumption consists of coined money, and of such things as admit 
of l.H'ing counted, weighed, or measured; and in such things the abso- 
lute property is immediately, on delivery, transferred to the borrower, 
who becomes answerable for then\ in all eases, and must return on 
demand, or at the time stipulated, an equivaleiit exactly similar in 
(junlity and quantity. 

Discussions have taken place among the Muhamnicdun jurists, 
not only respecting whether any recompense should be received for 
loans, but even respecting how far it was lawful to derive any profit 
from sales. Their arguments, in consequence, apply to both these 
jioints, so very dissimilar in themselves, and are therefore extremely 
perplexed and unsatisfactory ; but had they merely referred to the 
j>rinciplcs of their own law, it would have saved them much useless 
disquisition : for the prophet expressly prohibits the taking of any 
recompense for the exchange of things exactly equal in kind and 
value, or for the gratuitous transfer of property whether transient or 
absolute; but he ])ermits the person who purchases things for the 
purpose of reselling them, in case of his expending any labour in 
bringing them to market, or of his increasing their value by the addi- 
tion of any work or property of his own, to receive a suitable recom- 
pense, in an enhanecd price, for such labour and property. 

6. Commission is of (wo kinds, either without or with compensa- 
tion ; with regard to the first it is laid down in the HidiUjah, that 
whalover act a man may himself lawfully (wrform, such as buying and 
selling, marriage, and the like, ho may also lawfully perform by the 
means of another person, because men are sometimes unable to act 
for tluMuselves from various accidents, or from want of knowledge, or 
ccuiviMsancy in worldly ad'airs : but though all the Midmmmedan 
jurisls agree that an agent may i)o appointed for the conducting a 
legal process either on the part of the ])laintifr or defendant, yet a 
diirerence of opinion exists among them respecting whether such an 
appointment depends on tiio absence of the party, and on the consent 
of the opposite party, and whether it can lake place in a case of 
homicide, mayhem, or where the od'encc incurs personal |)unishmcnt. 
The most received opinion, however, is, that none of these cirenm- 
slanoes constitute a legal inqiedimcnt to the appointment; but it is. 
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ill the snnie liino, held, tliiit. the cfinfnssioii of an agent in a lofral 
pronoKS (Iocs not aii'ecl liis principal, 'i'he validity of a contificl. of 
commission depends on the principal having lawfully the power i)olh 
of performing the acts which he orders, and alsft of appointing an 
agent; and on the person appointed heing legally competent to execute 
the agency, that is, of sound understanding, and neither a minor, nor 
a lunatic, nor a slave. The commission may cither he special, tli.'il 
is, restricted to a particidar transaction or a particular lime ; or uhso 
Into, that is, giving the agent a general power to act in all ad'airs for 
the principal. 

The obligations in law resulting from this contract are Iwofolil ; 
the first, that the agent is responsible for all acts done hy him nw 
account of his |)riucipal which do not relate to the principal p(M'sriu - 
ally ; and the other, that he is not answerable for acts which adifct 
the principal personally ; for instance, in sale, contract, and the like, 
the agent concludes such transactions in his own name, and in casi' 
of any dispute arising, the action must be brought against the agent 
and not the principal ; but in cases of marriage, divorce for a valuable 
consideration, and the redemption of blood, the name of the principal 
is alone used, and he alone is responsible ; at tiie same time the acts 
of the agent are binding on the principal, provided that he does not 
act contrary to his instructions, and the principal must in conseipieuce 
make good to the; agmit whatever loss or expensf! he may />»«« fidn 
incur in the coinse of the nf^iMiry : the agent also may diituin any 
thing which he has purchased lor I lie principal until Ik; pays the price 
of it; but should the thing while so iletained lie either damaged (u- 
lost, the principal is not obliged to pay for it. This contract may be 
dissolved whenever the principal pleases, but he must give due notice 
to the agent; and it legally ceas(!S in the case of the death, the lunacv, 
or the apostasy, of either the principal or llie agent. 

Commission with compensation is when; oim person delivers to 
another a certain capital for the purpose of trading and intrusts iiim 
with the managenunit of it, on couditiun of receiving a stipulated 
share of the prodls. This capital is considered by the law as a 
deposit, and the factor is liable to the same responsibility as a depo- 
sitary. Unconditional contracts of connnission of this kind are not 
restricted as to time, place, or other circumstances ; and the faetoi is 
therefore at liberty to manage the ca|)ital in any manner that he 
thinks proper, excepting that he cannot lend it, nor, without the con- 
sent of his principal, intrust the management of it to another person ; 
but the principal may prescribe conditions, and should the factor 
infringe them he becomes responsil)le for the capital. The principal 

vor,. II. K 
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may dismiss llie factor whenever lie pleases, but all acts of tlie factoc 
are valid until he receives due i\otice of his dismission. During the 
continuance of the contract nil expenses incurred bond fide for 
management, and all losses, are to be deducted from the profits and 
not from the capital ; on its being dissolved the factor must, previous 
to rendering a final account of his management, recover all debts that 
may be due; and should it then a|)pear that any part of the capital 
is lost, the loss falls on the principal and not on the factor, who is 
lucroly a depositary, 

7. Caution,' which is of two kinds, caution for the jicrsonal 
appearance of another, and caution for property, AVith regard to 
the first a material diUbrcnet' of opinion exists auH>Uj>' the Midiain- 
inedan j(n'isls, as some of liieni hold that such caution is unlawful, 
because a man shall not render himself responsible for an act the 
performance of which does not depend on himself; but the receivt^d 
opinioit is, that it is lawful, because, though the cautionary may not 
bo able to produce the cautioner, he is still able to give the K^izi 
such information as may enable him to take the necessary steps for 
his apprehension. It is also disputed whether such caution is lawful 
in eases of homicide, mayhem, and ollcnces incurring personal punish- 
ment : this, however, seems to be merely a verbal dispute, for all 
jurists agree, that in these cases caution for personal appearance pre- 
vious to trial and conviction is luit lawful, and that substitutes are 
not admitted in cases of personal punishment. It must hence be 
evident, that though in tiieory caution for personal appearance may 
be lawful, yet in practice no case is likely to occur in which it can 
take place ;- because as soon as an offender is convicted he imme- 
diately receives the punishment awarded, or, in cases of homicide and 
mayhem, redeems his person by becoming responsil)lc for a certain 
sum ofnuiiu^v.or a certain (juantity of properly. This line, in con- 
sequence, immediately becomes a debt, and the cautionary becomes, 
of course, a security for property and not for personal appearance!. 
If, however, security for jjersoual appearance be taken, the cautionary 
is liouiul to jiroduee the cautioner on ti\e day lixed, and to place liiui 
either in the hands of the plaintill'or of the Kih'i: sluuild he fail in the 

' I prefer employing tlie luuisiial worilii, caiitioii for tlu's kind of !!cciirity, cin- 
timiary for liiin who (jives it, niid cautioner for lu'ni on wliose ncconnt it is given, 
rntlier tlinn tlie term bail nwA liy Air, Hamilton ; lievanso, ns it will be observed, 
tliis security does not correspond with tlic tjnglisli taw ilcnnitioiis cither of bail or 
recnf;nisaiicc. 

'-' .V creditor, of course, would always prefer to receive security for tlie debt 
i-allier than oaiilion for the personal appearance of the debtor. 
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pcrforinanco of liis (Migagcmoiit, llm K/izi is to allow him a sufficient 
delay for tiic purpose of producing the cautioner, and tliim if the 
cautionary \)e still unable to fulfd liis engagement, he is to lie im- 
prisoned at the discretion of the Ki'tzi. When either the cautionary 
or the cautioner dies, the caution becomes null and void ; but the 
disappearance of the cautioner docs not release the cautionary from 
liis engagement. 

All jurists, however, hold liiat caution for property is lawful, and 
that it may bo ttikcn oitlien for a specitic deljt, or for property not 
delivered at the time of concluding the contract for its transfer, in 
such cases the creditor or purchaser is at libctrty to make iiis claim 
either against the cautioner or cautionary, and if the former satisfy 
the claim, the latter is released from Ids engagement ; but if the 
cautioner l)e unable to satisfy iIk; claim, the cautionary is held re- 
sponsible for it, and is consi(lnr(!<l in law to bo in exactly the same 
situation as a dei)tor ; but if the claim be made at first against the 
cautionary, and ho satisfy it, the cautioner bcconuis bound to hint for 
the amount. Caution for property is not dissolved by the death of 
the parties, and the heirs or executors of the creditor may therefore 
demand the debt from the cautioner or cautionary, or from lli(;ir 
heirs. 

III. Contracts relating to houses and lands. With respect to the. 
fust (h(! contract may either be of sale, which is subject to the same 
rides as govern the sale of other things, or of hiring. \n the latter 
case, the tenant concluding the ctmtract is bound for the rent though 
he should not reside in the house ; but if a person hire a house and 
then discover a defiicl in it, he is at liberty to dissolve the contract, 
unless the lessor repairs the defect. If, also, the house fall to decay 
the contract is dissolved. It is, likewise, held, that if the lessor 
become involved in debt to such an amount that it cannot be licpii- 
dated except by the sale of a house which he has let, the hVni must 
dissolve the contract and direct the house to bo sold. If the manner 
of paying the rent be not specihcd in the contract, the lessor may 
(lcu)and it day by day. 

The validity of ii contract adcctiug land depends on the following 
conditions: — I. That the land be ca|)ablc of cultivation ; 2. 'I'liat the 
contracting parties be of sound understanding and of years of <liscr(i- 
tion ; 'i. That the terms of the contract, and the jieriod for which it 
is to endure, be clearly spccihed ; 4. That it be expressly stipulated 
which of the parties is to furnish the seed, in order that it may be 
known to which of them the produce is to be ascribed; /), That the 
share of the party who does not furnish the seed be expressly slipii- 
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lalcd ; 6. That llic pavlietilar kintl of socil which is to be sown ho 
expressly stipulated; 7. That the laiulholder deliver tlie land to I.Ik^ 
cultivator, and intrust liim with the sole management of it ; and 8. That 
the Inndlioldcr and cultivator divide between them the produce of the 
land. The validity of tiic contract must also depend on one of the 
four following conditions; — 1. The one parly may contract to furnish 
the land and the seed, and the other parly the labour and the cattle ; 
2. One party may furnish the land only, and the other the labour, 
the seed, and the cattle; 3. One party may furnish the land, the 
seed, and the cattle, and the other labour only ; or, 4. One party 
may furnish the land and the cattle, and the other the seed and the 
labour. But if an agreement be made that one party shall furnish 
tiie land, the cattle, and the labour, and the other the seed only, or 
that one party shall furnish the land and the labour, and the otiier 
the seed and tiie cattle, the contract is not valid. The contract is 
also invalid if its terms depend on a contingency, for instance, on a 
certain number of measures of grain, for It is possible that the land 
may not produce so many. 

In all cases when the contract is valid, the produce of the laud 
is the joint property of the contracting parlies, and is to be divided 
into such shares as have been agreed upon, as a half, a third, or the 
like ; but if the land produce nothing, then the cultivator is not 
entitled to any thing, because, according to the terms of the contract, 
he is onlilled only to a share of the produce. When, ho\vev(>r, the; 
contract proves invalid, the crop belongs to the parly who (iirnished 
the seed; if this be the landholder he is bound to pay a suitable hire 
to the cultivator for his labour, whicb is not to exceed the prolit tliat 
he would have derived from the contract had it been valid ; and if tiie 
seed have been supplied by the cultivator, he is bound to pay, under 
the same restriction, a suitable rent to the landholder for the use of 
the land. Every agricultural operation previous to the grain being 
ripe falls upon the cultivator; and every stibsequent operation, until 
it is finally divided between them, falls e(pially on the cultivator and 
the landholder. After partition the partnership is severed, and each 
of the parties manages his share at his own expense. 

After concluding a contract of cultivation, if the parly who isto 
furnish tlie seed refuses to fulPd his engagement, the K/izi must not 
compel him to adhere to it; but if the parly who is not to sn|)ply the 
seed retracts, the RVizi may compel bin) to execute the terms of the 
contract. It is, at the same time, lawful for the landholder to sell 
the land, the subject of the contract, in case of debt; aiul, should the 
cro)) not have appeared above ground, the cultivator is not entitled to 
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any iccompcnsu for his laboiir in having tilled it; but if the crop 
have appealed above ground the sale must be deferred until it is 
reaped. The contract, also, is legally dissolved by the death of either 
of the parties; and if this take place previous to the crop appearing 
above ground, the contract ceases at once, but otherwise it docs not 
cease initil the crop has been reaped. 

It is equally lawful to contract with another person for the culti- 
vation of fruit-trees, vines, lieri)s, and rools; and, the same rules widi 
respc^cl Id tlie profits, the expenses of cultivation, and the dissolution 
of the agreement, apply to this contract as have just been mentioned. 

Ixascs of land are considered by the Muhannnedau law as con- 
Iracts of hiring, and the same general princi|)les are therefore apjili- 
cable to each. The term of the lease, the rent, an<l tiie parliculai 
pinpose for wU'w.U the. land is leased, must be clearly s))eci(ied in 
order to render the contract valid ; but it is not nccessaiy to specify 
the road leading to the land and the water, because these are inse- 
parable from the u.sc of the laud. The particular kind of cultivation 
must even form part of the terms of agreement, for some modes of 
tillage are injurious to the land, and some are not so. If, thcrcfi)rc, a 
person hire land on condition of cultivating wheat, and he sow therein 
grass or grain, which im|jovcrishes the soil more than wheat, he acts, 
contrary to his agreement anil is therefore answerable ; the lessor, 
consccpienlly, may claim a com|)ensation for the injury, but if he 
adopt this remedy he is not entitled lo rent, l)coauso tlio lessee is in 
(he situation of a dispossessor. Should a person hire land for the 
pur[)0se of building or planting, he must, at the expiration of the 
lease, remove his buildings and trees, uidess the land is liable to 
sustain an injury from the removal, in which case the landholder is 
at liberty to give an equivalent, and to appropriate the buildings and 
trees without the lessee's consent, or unless the landholder purchases 
them or allows them to remain on his land : it is otherwise when land 
is hired for the purpose of tillage, and the term of the leas(! ex[)ires 
before the grain is ripe, for in such case tli(\ grain must be allowed to 
remain on the land, at a suitable rent, until it he lit for reaping. 

Land not being held of a sujicrior, oi' subjeca to services of any 
kiiul, is sold exactly in (he same manner as any other thing. It mav, 
however, be obsinved, that in the sale, of land the trees upon it arc 
included, though not specilied, br'caiise they are joined to it; bu( 
grain and fruit on (Ik; trees are not ineludec! unless expressly speci- 
lied : the seller, however, must clear them away immediately whether 
(hey be ripe or unripe, unless he makes a particidar agreement wiili 
(he purchaser for their contiiniaiicc on the lainl. 



l.'M- I.IIiUT.-lIOLONUI/ VANS KUNNKDV's 

Tlic preceding are all the kinds of contract known to the Midmm- 
n»edan law. 

UNJUST TARTITION Of JOINT PKOl'lillTY. 

Tlic partition of joint property may be enforced by the Kiizi, and 
it is therefore incumbent on him to api)oint persons just, uprij^ht, and 
conversant in tlie business, for the discharge of this duty. This being 
a litnellf whicli extends to all Moslems, the subsistence and expenses 
of parlitioners ouglit to be defrayed from the public treasury, for the 
pul)lic treasury is the conunon property of the true believers; but 
should any circumstaucos prevent their rot^civing a public salary, the 
pnrlitioncrs shall be paid by the siiarers in the properly which they 
di\itlc, and the hVizi musl fix cvaclly the fees to which they are 
eiilillod, in order that all unjust demands may be repressed. A public 
.salary, however, is preferable, because it removes all suspicion of 
partiality or corruption. The K/izi, also, must not always appoint 
the same person or persons to make partition, nor allow the partitioucrs 
to cuter into a monopoly, for in cither of these cases it Avould enable 
the individual or individuals to demand an exorbitant and illegal com^ 
peiisution for their services. 

It is, at the same time, lawful for the joint-tenants to divide the 
joinl-propovty amicably amongst themselves, and after such partition 
no one of tlicin is at liberty to complain of error in the share allotted 
(o liini ; but, when the partition has been made by the autiiorily of 
the liih'/, any of the joint-tenants may prefer a complaint in case of 
sustaining an injury either from the negligence or the fraud of the 
partitioners. The K/izl may, in all cases wherein the joint-properly 
consists of similar things, or of things which arc after partition capable 
of being converted to tisc, on the petition of any one of the joint- 
tenants, direct the property to be divided ; but iu all cases wherein 
the property consists of dissinnlar things, such as camels and goats, 
rubies and diamonds, and the like, or where the partition of the 
property will either diminish its value or render it useless, the K/izi 
cannot order it to be divided uidess all the joiut-teuanis consent. 
In the case of houses, however, though they are impartible, yet a 
pavliculnr share iu the entire hou.se shall be a.ssigned to each of the 
joinl-lcuanis ; aiul in the case of tixturcs on land, the tenant in wlio.<;e 
lot those arc included musl give to the other tcimnts an ccpiivaleut in 
money. 

In dividing joint-property the partitioucrs must carefully ascertain 
its quantity or extent, aufl its precise value; he must next divide it. 
into pi (^portions equal to the smallrsl slmie : thus, if an estate is to be 
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tlividcil between two liciis, the one a son iind tlie other a daughter, the 
estate ninst 1)0 divided into three shares, tlic son being cntilh;<l to 
two, and the danghler to one; the parlitioner is then to write ilieir 
names upon billets, and to cause them to be drawn like lots. Shoidd 
the son's come up first he takes the two first shares, and tiic daughter 
the tliird ; and if the daughter's name come np first she gets the first 
share, and the son the second and tiiird. This mode of determining 
the shares by lots is r(^eonuriendGd in wiU-.r to give satisfaction to the 
parties, and to prcivent the ed'ecls of partiality or corruption on the 
part of the partilioner ; but it is not legally necessary, and if, there- 
fore, the partitionnr assign a particular share to each ioint-t(^nunt the 
partition is valid. In idl cases after partition, if any jiart of the 
joiHt-pro))erty prove to be the right of another person the partition 
becomes null and void, and the tenant affected may either accept an 
ecpiivalcnt from the other tenants, or demand that the residue shall be 
divided again. 

With regard to joint-tenancy in property which is intpartilile, there 
is nolhing laid down distinctly in the Ilidai/ah. It would seem, 
iiowevcr, that the manner in which it is to be used depends on the 
mutual agreement of the joint-tenants, and that the authority of the 
Kiizi is restricted to the coinp(!lling them to enter into such an agree- 
ment, and the enforcing the due performance of its terms. 

nisi'Ossr.ssioN. 
Dispossession is the de|)riving another without his consent of the 
possession of a thing which belongs in right to him. In this case 
the dispossessor becomes, innnediately on taking the jiropcrty, resiirm- 
siblc for it; and if it be damaged or lost, whether by an act of his own 
or the act of another, he is boinirl to givr; a <()Ui[)ensatioii for it cipird 
to its value on the day when it was taken : but, if possible, it is 
requisite that the identical thing taken be restored by the dispossessor; 
ami if, therefore, on a complaint being made, he cannot prove to the 
satisfaction of the Kazi that it no longer exists in its original slate, 
the K/izi must impri.son him until he (iroduces it, or until he proves 
that it is not in his power to produce it; when, however, the thing 
taken has been changed, the right in it becomes vested in the dispos- 
sessor, and the proprietor is then oidy entitled to a contpensation. 
But, as no agricultural operation can alter land substantially, if a 
dispossessor plant trees on the land of another, or erect houses on it, 
lie is bound to remove such trees and houses, and to restore the land 
in its former state to the |noprielor. In this case the trees and houses 
are allowed to be renM)vi;d because tliey are the |)roperly of the di';- 
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posscsiitir, aixl because llic proprietor is not ciititlud to any coiupcii- 
salioii, as lie reeo.ivcs back liis land uiiiiijiired. Should, however, land 
be damaged by such an act, or by the manner in wliich it has been 
oidtivatcd by a dispossessor, the proprietor is entitled to compensation. 
The same ride applies to houses, for if they be restored in their original 
slate tlie dispossessor is not subject to the payment of any ooinpen- 
salion ; but if (he houses, the fixtures, or fnrnituvn, be damaged, lie 
bcoomes answerable. The dispossessor, however, is not responsible 
for (lie produce or the prolils arising from the thing; taken; and these, 
(hercl'orc, being unjustly acquired, the Muliammedan jurists recom- 
mend to be expended in acts of ciiarity. 

JUDC.MI'.Nr ANI> i-,xrcuTioN. 

Il «ill be apparent from the piceeding remarks, that in all liliga 
(ions respecting property the judgment awarded can be productive 
of only two ellects, either that the identical thing which is jnoved 
(o be (he ))roperty of the plaintilf shall be restored to him by (lie 
defendant, or that wbenever such restoration is impossible, the plaintili 
shall receive an ecpiivalent from the defendant. In the first case, the 
former is put in immediate possession of the thing to which ho haa 
proved his right by the ofliccrs of justice; and, in the other, the com- 
peiisadoii is considered by the Muhamincdan law to be exactly the 
same as a debt. It is, at (lie same time, expressly laid down, that 
(his coiiipcnsad'on must never exceed the value of the actual loss 
sustained, and therefore the inconvenience or actual injnry which may 
result from the non-performance of a contract, or the unjust detention 
of property, arc never taken into consideration ; for it is held that the 
plaintilf in such cases, by recovering his right, is not entitled to any 
fiirtiior redress, and damages are in c()iisc(iuenee unknown to the 
Aluliaiiiniodan law. 

Diit the most usual consequence of judgment is the constituting 
a ilcb(, the payment of which must be enforced from the defendant ; 
if, (lu'ioforo, the defendant, after judgment has been passed, refuse 
paymoiU, he is (o be imni(Mlia(ely imprisoned by (he hVizi, provided 
dial he (loos not plead iiial)ilily lo discharge it on account of his 
poverty. This rule cxleiitls to all cases in which it has been adjudged 
Ibal tiie defendant, whether as (irincipal, agent, or cautionary, shall 
pay a compensalion to ihc plaintifi', and on whatever account it may 
have been awarded. A husband, also, under the same restriction, 
niav be imprisoned for not furnishing his wife with necessaries, and u 
falhcr for nol furnishing liis children under age willi necessaries; 
should, however, (he defendant plead poverty, the Kazi shall not 
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iiu|ii'isuii liiiii iiiilciss il. is proved citlu'r by sl.roiig |»icsum|Uions (such 
as (!)(• (I(il)l duo having hccii coiitiaclcd for goods dclivcrod, or liis 
hiiviiig vohiiitarily beconic a oaulioimry for tlic; pcrforuiaiico of a 
coulracl), or hy evidence adduced by the plaintiff thai the defendant 
is actually possessed of property. In the latter case the K/izi must 
direct inquiries to be made into the real circumstances of the defendant, 
and should it then appear that ho is unable to ))ay the debt on account 
of poverty, he must release him ; l)ut should it appear that he is rich, 
he must contimuj his imprisonment. If, however, no satisfactory 
information ciiti be obtained on this point, the K/izl is at liberty to 
d(!tain him in prison for such a period as he may think sufJicient for 
inducing the defendant to discharge the debt were he in fact possessed 
of property. It is observed in the Hiddyah, that in this case a precise 
period cannot be fixed, because men are difl'ercntly aflected by the 
hardships of imprisonment, and that it must, therefore, be necessarily 
left to the discretion of the Kuz'i. Should the debtor thus imprisoned 
fall sick and have any person to attend him, he is not to be released, 
but otherwise he must be released ; and if the debtor be an artificer 
he is not to be allowed to work at his trade. 

If a debtor possess property, a difference of opinion exists among 
the Mulmnnnedan jurists, respecting whether or uol iha Kt'izi can order 
such property to be sold for the satisfaction of the creditors without 
the consent of the debtor. A\\6 l]/\N'ir/Ui maintains that he cannot, 
and that ho can only have re(;oursc to imprisomncnt in order to com- 
pel the ileblor to adopt means for the discharge of his deb(s ; but 
Ant; Y6sui' and Mhiia.mmi;!) hold that the debtor's consent is not ne- 
cessary, and that the Kazi may therefore soil whatever property he has, 
either in whole or in part, and divide the proceeds amongst the cre- 
ditors in proportion to their respective claims : but whenever a dis- 
tribution and sale of the debtor's property take place, it is held that the 
cash shall be first divided, then the proceeds arising from the sale of 
his goods and cflects, and lastly, the proceeds arising from the sale 
of his houses and lands. If, after such a division, no residue remain 
to the debtor, a certain proportion of the property must be sot apart 
for (he maintenance of himself, his wives, and such of his children as 
are under age. 

The lil)cralion of a debtor from prison in consequence of poverty 
does not cancel his debts ; and the creditors arc, therefore, at liberty 
to inspect and watch his conduct, in order that they may seize the 
first 0|)portunity of obtaining a liquidation of their demands. Tlicy 
n\ust not, hosvever, iiiqjose any rc^straint on his actions, or enter his 
house, or prevent him from transuding business (U' travelling; bul 
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tliev niity insist on his regularly pnying them all that he gains over 
ami above what is requisite for the subsistence of himself and i)is 
family. In this case, wliencver there is more tiian one creditor, all 
the creditors must agree to receive their debts in tiiis manner, and 
must divide what is paid by the debtor in proportion to their respec- 
tive claims. If the debtor, rather than subject himself to the impor- 
tunities of his creditors, prefer remaining in prison, and the creditors 
rccpiirc his release, the Kiizi must con)ply with tiieir demand ; but if 
llioy iu any manner abuse the liberty giv(>n them of watching the 
debtor, the Kuzl must commit him again to prison. 



I'yVllT IV. 

rU«LIC WKONCJS. 

In treating this part of the subject, it will, perhaps, be best to com- 
moiu'o with the smallest offence, and proceed to the highest crime. 
The oUcnccs, then, known to the Muhammcdan law may be divided 
into, 1 . Misdemeanors ; 2. Theft ; 3. Homicide and mayhem ; 4. Adul- 
tery ; 5. Highway robbery ; C. Ilebclliou ; and 7. Apostasy.' 

MISDKMKANOUS. 

All acts which are oflcnsive, either in word or deed, are deserving 
of piiuishuiont ; but as the specification of such acts, aud oftlio ])c- 
naity which ought to be incurred by each of them, is impossible, the 
law has only enacted specific provisions for oHeiices of the greatest 
importance, and has intrusted the correction of all other culpable 
acts to the discretion either of individuals or of the n)agistratc : for a 
father may chastise his child, a husband his wife, and a nuister his 
slave; and it is even held by some jiuists, that any Moslem, when 
he observes another committing an improper act, may correct him. 
But in the last case the most received opinion is, that punishment, of 
whatever degree it may be, can bo indicted by tlic magistrate alone. 
A oom|)hiiiit must, therefore, be nuulc to the Kilzi, which, unless lie 

' It ought, lierlingis, to be reniarlied, tlint tliR l\liiliainiiic(liiii Inw (tiviilcA |)iil)lic 
-n-rongs into fivo clnssrs; I. ApostHsy; 2. Oriiiio!) ngniiist tlio priin'c, tvliicli iiicliiilc 
highway roWiery niul rclicllion j 3. Crimes siilijcut to kisas, or rctftliiitioii, iitiicli 
iiiclndc liomicide and in.iylicm. 4. Ihiiliul, or jienaltirs prcsciil'ed liy tlie Kortiii 
for rcrtnlii olTcnccii, viz. theft, ndiittcry, fornication, drinlting intoxicating liquors, 
and hasf, or faslely accusing a woman of adnltery ; and D. Tazir, or discretionary 
piinislimcnt for petty olTcnccs, and snoli as are not comprised in any of tlic preceding 
classes. 
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has liiinscir been an eye-witness of tlic circumstance, must be duly 
proved by evidence. In tlie Hidiiyah no particular instances arc 
given of the offences wliich are subject to fliscretionary punishment, 
because it depends entirely on the K<izi to determine wiiethcr the act 
compluincd of is of that nature or not.' If he decide that it is, he 
may direct the offender to be wiiippcd or imprisoned, or both. In tiie 
fust case, the number of stripes is never to exceed thirty-nine, nor be 
less than three ; and it is laid down, that as the number is so small 
no lenity ought to be observed in inllicting tiiom. The term of im- 
prisonment is left to the discretion of the K6zl ; but it would seem 
to be the general opinion that it ought not to exceed two or three 
months. 

There are, at the same time, three misdemeanors for whicii the 
law has prescribed a spccido punishment; namely: 1. Drinking in- 
toxicating liquors ; 2. Tornication ; and 3. Kazf, or falsely accusing 
a woman of adultery. 

I. With regard to tiic first; if a Moslem drink wino, and bo 
brought before the Kuzi cither when he is intoxicated, or when his 
breath retains the smell of the wine ; or if his drinking it be proved 
by his own confession, or by the evidence of two witnesses, the Kiizi 
shall order him to be punished wilh eighty stripes. 

'i. Every unlawful connexion bctwt:en a fr(U! man and a free woman 
that does not amount to adidliuy. 'Jo (irovo either a man or u woman 
guilty of this olfonco, it is in(lis))cnsal)lc that four respectable men, of 
sound understanding and of years of discretion, testify that they were 
eye-witnesses of the fact. The Kuzi must be particularly careful, in 
receiving evidence to this offence, to ascertain that the witnesses are 
both credible and competent ; but should it i)c satisfactorily proved, 
he nnist order each of the offenders to be punished with one hundred 
stripes. 

.3. Kazf. Whenever any person accuses a married woman of 
adultery, and cannot support his accusation by the legal number of 
witnesses, or whenever any person makes use of expressions calling 
in (jucstion the chastity of the mother or the wife of another, he shall, 

' In tlio rfirsi-in version, pulilislied at Calcutta, of timt part of the I'itavn Alum- 
</ii'i, wliicli I'clittus to (ifTcnccs, tlio folliitviiig instances are given ; litiilting a Aloslcm, 
knoulting liis turlian afS\m licad in tliu liauir, falsu intpri.ionmnnt, &v. ; or culling a 
niosluin an inlidvl, a liar, a tliivf, Kr.. Itnt it '\» iliailtted wlictlier calling liim an 
ass, a liog, or » similar name, is ]Muiislmlile, liecanso it is .self-evident that lie h 
neither the one nor the other. It \^ added, that the making of any uritings or 
plrtiuc!^, U'hiih arc intended to cxi'iue u I\iuslcni to ridicnie, are also pnnishable. 



MO LIEUT.-COLONKL VANS KENNEDY'S 

i>ii conipluiiit being- duly made to tlie fiVizi, lie |>uiiislic(l with (iijjiity 
slrijies,' niul be declared to bo ever niter iiiconipeteiit ns a witness. 



Theft is the secretly taking the goods of another to the value of 
ten dirliems (about twelve shillings aiul sixpence) or more, when in 
sale kcepint;. Under this definition is included both the larceny and 
(ho liiirijirtry of the English law, but it applies psuticularly to the hit- 
ter ; (or it is observed in the UhUiyah, that thefts are not likely to take 
place in the day-time, on account of assistance beinjjf always at hand, 
but that as assistance is seldom procurable at night, thefts are most 
conintoidy connniltcd at tiiat time, (he thief availing himself of that 
opportunity to enter houses and forcibly take away the goods of the 
owners. The Muhammcdan law, at the same time, admits so many 
exceptions to the general definition of theft, that the real character of 
(bis oHcncc may be much easier ascertained from these exceptions 
than frou) the rule itself. 

For taking from any relation within the prohibited degrees, or 
from a master or mistress, or from n host, does not amount to theft ; 
nor is it theft for a creditor to take the amount of his debt from his 
debtor, or for a depositary to appropriate (he deposit intrusted to 
him. If the goods also be openly snatched or taken away, or 
taken from a j)lace win'ch is not considered in law as a place of safe 
keeping, it docs not amount to theft. On this last point the proof 
of secrcdy (akiug principally depends ; and it is, therclbre, (o be 
observed that the law considers safe keeping to bo of two kinds — 
either the place, such as a house, or a warehouse, or tent ; or the 
personal watchfulness of the owner, as where a man sits in a public 
place having his goods about him ; and in this case no distinction is 
iniido between (he owner being asleep or awake, or his having his 
goods about him or under liim." But taking from a public bath, or 
from a house to which the owner admits all people to have free in- 
gress, as a shop or caravanserai, is not theft, if the goods be taken 
duriiig the hours when the house is o|)en to the public, but otherwise 

' III the Hidiiytth, it is laid down tlint tlie stripps ordered l)y tlic KAzi slinll, on 
all occasions, lie inllicted with a wliip (or rod) witliout knots; tlint n man iilmll rv- 
ccivc tlipm standing, and nal<ed to the waist ; and n woman sitting, and her outer 
garment only taken off. They must tie indicted moderately, ncitlier witli too 
nnicli severity nor too nnich lenity ; and if tlio oll°eiidcrR lie siuk, or intuxiuntcd, or 
lirognnnt, the (lunishniont must lie delayed niitil their rcciivery. 

■' This, of course, a|i|div8 afortioH to goods taken nctaally from llio |iers.iii. 
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it is llieft. Tlio takin(>- iilso of things of l.iiflinn; valiu;, as wood, f;iass, 
<isli, fowls, and gaiden-stnff, does not constitnto tlicft ; nor of tilings 
which quickly decay, as milk, flesh-meat, or fruits, whether gatliered 
or on the tree. 

Taking from the public treasury is not theft, i)ecau5C it is tite 
common property of all Moslems, and the taker consequently lias a 
share in it; for if a person take from properly in wiiicli he is a joint 
tenant, it does not eonstitulc lliefl.' 

If, however, it ha proved by tlic confession of the offender, or by 
the evidence of two witnesses, that he has secretly taken goods of ten 
dirhems' value or upwards, and that he cannot plead any of the. pre. 
ceiling cireninstanees in bar to liis conviction of (hell, the /(/izi must 
order his right hand to be cut off. The ainpiilalion is to take place 
at the joint of the wrist; and the wound is to be immediately can 
tcrised, because it might otherwise prove fatal ; and the punishment 
is inflicted for the purpose of warning and deterring others, and not 
of|)Utting th(! oflendc-r to death. If the thief commit llieft a sf:cond 
time, his left foot is to be cut off in the same manner ; but if he 
oflend a third time, he is to sufl'er no further inntilalion, but to lie 
imprisoned until such time as he repents, or during the rest of his life. 
Should the right hand and left foot of the ofl'cndcr be useless from 
any cause, or have been lost by accident, the left hand and right fiKit 
shall not be cut ollin their place, but the ofl'ender must be imprisoned. 
A sentence of amputation cannot be awarded or carried into etrecl, 
unless the owner of the goods stolen has appeared as prosecutor, and 
is present at the execution ; nor is the thief, on wliom such a sentence 
is passed, responsible for the goods stolen, though, if they be still in 
his possession, they must be restored to the owner; and if the owner 
make a gift of them, or sell Iheni to the thief, previous to execution, 
the sentence shall not be carried into edeet : for it is indispeiisabli; 
that at the very time of execution the punishment should depend on 
(he right of another being actually invaded; and the translVn- by the 
owner of the stolen goods to tlu; thief previous to exeeiition is ex- 
actly the same as if he had transferred tlieiii previous to bringing Ms 
plaint belbre the Ki'izi" 

' III nil lliosi! cnscs, Iidwovci', wlicrc tlic c>ir«iic« dncH not amrmiit to llic^ lc(;;il 
ci'iinu of tlivl't, tlii^ iiU'iiiiilur is lialilo to .siidi iliscietioii^ry |iiiiiiKliiii(Mit us iimy In; 
a(ljiul|{<Ml liy tlu! Kdzi. 

Tlicro in a idiiiiiikalilc iiiciiii.'il.slciicy in tluMli'tiiiilloii of |iiiiii.sliiiiuiit glii'ii liy 
niuliamincilaii jiii'i!it» ; fur it is at (inc tinii! cmisiili^iiid lis niilliorisiMl liy Goit, in 
or<l(!r to <lolt'r men liy its ('xiiiii|ilc Iroiii sin ; ami at niiotlier, as in tlie incsciit in. 
BtaiK'K, as duo to iiidifldiiiils, in i:imsci|ii(^m!f of any injury tlmt tlioy may liave 
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If several person!) nrc cuiicerncd in a simple taking, tliat is, when 
they do not enter a plaee of safe keeping, the act does not amount to 
theft, unless the value of the goods is such as to admit of caeh of the 
accomplices receiving ten dirhcnis ; but if several persons enter a 
place of safe keeping, or if one or more enter it and the others stand 
by, all the party is to sulVer amputation : because it is customary for 
some to commit the theft, and for the others to keep watch, and were 
therefore all the accomplices not liable to have their hands cut off 
they would escape punishment. This remark is founded on the 
following instance : — If a thief forcibly enter a house, aud take goods 
and deliver them to an accomplice standing on the outside, the hands 
of neither of thcni shall be cutoff; because the thief who entered the 
house did not carry the goods away, and the other did not take them 
in tlie house, and, consequently, did not violate a place of safe keep- 
ing. But if the thief who enters the house throw the goods outside, 
aud tiien carry tlieni away himself, or by the means of a beast of 
burden, his hand is to be cut ofl'; but if he go away without carrying 
the goods with him, be has not connnilted theft, A dillercnce of 
opinion, however, exists respecting whether or not ii thief who does 
not enter a place of safe keeping, but merely introduces his hand and 
thus lakes goods, is liable to amputation ; but the general opinion 
seems to be that he is not, because he has not conunittcd a complete 
violation of the plaee of safe keeping. 

IIOMICmi'. ANM) MAVIII'.SI. 

As the different kinds of homicide which are recognised by I ho 
Muliannnedan law are arranged in a very perplexed and unsatisfac- 
tory manner, it will be best to divide it into, I. Wilful murder; 2, Un- 
intentional homicide ; and, 3. Justifiable homicide. 

1, Wilful murder is the killing another intentionally with a wea- 
pon, or with the substitute of a weapon, as a sharp stick, or a sharp 
stouc, or fire; but as the intention is concealed, it can be known only 
by a visible act, and the law therefore concludes, that whoever n.ses 

siistniiioil. Had tlioy ndliorcd to llie liist iloriiiition in tlin cnse of tlicl't, it Is ovlilcnt 
tlmt llm iiicic trmisfcr of tlic riglit in tlic goods stolen to tlic tliicf could not possibly 
niter tlic CI iniinntity of tlic net, mid tlmt lie wiis tlicrefoic still linlilu to |iuiiislinioiit, 
in Older to servo ns nn example to ollieisj but if piniishiiiciit l»c tlic riglit of indi- 
viduals, it necessarily follows tlint tliey may eitlici- claim ornbstnin from clainiing it. 
Tliere is. at llio same lime, a pecnliai', but liiimane, snbtilty in considering the jiidg. 
inciit of the A'lisi ns complete in itself without execution, since by it is folly esta. 
Iilislicd the rl(;ht of the cl»iaiiiiit, and it then remains to the latter to remit or 
enforce the execution. 



ABSTRACT OV MOHAMMEDAN LAW. HH 

ay;!iiiist aiiollicr an instniincnt of niiiidfir, it must bo witli the intention 
of murder. Tiic conse<|uences of wilful murder are, damnation in 
the next world, and retaliation in this world; for the prophet hath 
said. Whoso killeth a believer designedly, his reward shall he hell: 
he shall remain therein for ever: and also, true believers! the law 
of reluliuiion is ordained you for the slain; the free shall die for 
the free, and the servant for the servant, and a woman for a lunman ; 
hilt he whom his brother shall fori/ivc may he proseeuled, and oblii/r:d. 
to make salisfavtion according to what is just, and a fine shall he set 
tipon him with humanity.^ 

Kctuliation is incurred l>y the Moslciri who wilfully murders ;i 
Moslem, or a tributary (but not an alien), or a child, or a slave (uhi;- 
thcr man or woman), and whether the person slain be blind, infirm, 
deprived of any of his members, or insane. The parent, that is, (lie 
father and mother, and all ancestors, shall not be slain for the 
child ; and whenever the right of retaliation in a parent devolves by 
inheritance, the light ceases : but the cliild shall be slain for the 
|)arent. A master does not incur retaliation by the minder of a slave 
belonging to himself or his child, or in whom he has a joint property. 
[f several persons unite iii committing a wilful murder, each of them, 
whether he has actually struck (he blow or merely stood by, incurs 
retaliation ;" but in all cases the right of retaliation ceases on the 
death of the murdered'. 

The crime of wilfid murder is proved by the confession of the 
murderer, or by two witn(!.sses adduced by the heirs of the deceased. 
If, however, the witnesses disagree witii respect to the time or |)la(:i> 
of the nnnder, or the instrument with which it was conuriilted, their 
testimony must be rejected ; or if one witness depo.se to the instru- 
ment, and the other declare his ignorance of it, or if the one say 
that it was a sword, and the oilier that it was a knife, the murder 
must be considered as not proved ; for it is on ihe particular kind 
of instrument' with which death has been inflicted that the crime of 

' Tlii.i imssiigi! npplioH to williil iniiiilcr ; fur I\IuiiAM.Mi:n lias siiid in nnotlicr 
|ilac(i, H is iiiU lauij'nt J'lir a Iwlwver In hill « liclii:t-nr, uiilcxx lit/ misliiln:. 

'' Till! I'or.sluii li'iiii.siiitor of llii; i'iluwi Alumi/iri iissvitK, iiii tin: niitliorlty ortliu 
Jama ul Hemuz, tlmt none of tlie iici;om|)llces in it wilful iniirdor, oxcept tliosn win) 
nctnnlly iiiilivt tliv mortal liloiv, arc sulijcit to rvtallation : liiit tills opinion i.s ccr. 
tiiiiily contrary to llic received doctrine of niiiliaininedan law. 

' Anil JiANlt'Aii maintains, tliat drowninp; another, or causing lii.t death liy 
any other means than that of a weapon or its kiilistitnte, i.i not wilful nuiriler; hut 
Am'i Yi'isuF and MuiiAMMF.n are of opinion that it is, and their argninents apply 
eqiially to all other kinds of violent death in whatever manner it may he inllitlcd, 
otherwise than liy a weapon or its substitute. It is also evident that the prophet 
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wilful nnii'der dopciiilR ; uiul if, llioicloiv, (li\> wiliicsses dcpost'. dial 
llicy know not what the instnuHcnt was, the person accused is to be 
convielcd of unintentional homicide only. 

Hetaliation is the right of the heirs of the deceased, and when the 
murder is proved by the recitiisitc evidence, the murderer must he 
delivered up to them. It is then left entirely to them to determine 
whether they will put him to death, or accept a compensation in lieu 
of (ho blood of their relation. In the lirst case, llie murderer is to 
bo slain at once with a sharp instrument capable of inllietiii}>- inslant 
death, and is neither to be mutilated nor tortured in any manner.' 
In the latter case the law has fixed no amount of nioney or goods as 
liie redemption of wilful murder; and the composition, therefore, de- 
pends on the agreement «hi(;h may lie niadi; bolween the heirs of the 
deceased and the murderer. It is only required that the murdi-ror 
should consent to tiie agreement, because he cannot he obliged to 
outer into it. Should he accept the composition, the amount must 
be inmiedialelv paid uidess the heirs consent to a delay ; in wliioh 
case (he compensation becomes a debt, and is therefore subjcc^t to 
the same rules which have l)cen already detailed regarding caution 
and the means of enforcing payment. To prevent, however, all in- 
convenience which might arise from a diderencc of opinion amongst 
the heirs <if the deeeasod, in general so uinnerous, the law holds, that 
if any one of them pardon or ooniniiite the crime of murder, the act is 
binding on all; but in case of a compensation having becui received, 
each of the heirs is entitled to a share of it. 

2. Unintentional homicide is divided by the Muhanniiedan jurists 
into four kinds: I. Where a man kills another by striking him with 
an instrument not likely to canse death, as a whip or small slick ; 
2. Where a person doing a lawful act, without any intention of hurt, 
unfortunately kills another; as if a person were shooting at a mark, 

Oocs not, in nny pincc of the Koriin, rrstriut will'iil murder to n imrtieulnr modi! of 
Icilliiig; for liis exiHC-wioii Is gciu'ial — tolioso killeth a believer t/csiijneill;/. 'I'lie 
inrniis, liownvcr, liy wliicli tlic violent di'iilli wns cniised nni.st l>o proved, ai'oordiiig 
to nil niiilinmmednn jnrists, in order to convict n nmn of uilfiil nnii'dor. It niiiy 
lie proper to add, tlint the Itlnliainniednn jnrl.sis, in desiM'tliiug wliat i liave termed 
wilfnl murder and nninlentionai Ininiieldv, have adopleil llie very terms ivliieli are 
iiscd in the A'nroii. l4X4XA..«, ilcsii/iieilh/, and ILj^, licnec >X«x Jjii', killini/ lit/ 
ilesiflit, and l'"-^ 3^'> ^'"'"ff ''V mhlake ; the only two diatinctions foiuid In the 

A'OIIIH. 

' In opposition to (he jurists of the llani'fah sci't, Sn.di'i ntaintains the lunrid 
doctrine, that the very .■same wounds nnist liu inlliutcd on the nnnderer that lie 
iiillit-led on the deceased, and that slioiild these not prove morlal, Ms throat is to 
he cut. 
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unci tlifi arrow by inistiiko hits a man ; or in shooting al p,an»c the 
supposed beast shonlil prove lo lie a man : ;). Wlicre the homicide 
proceeds from accident, as if a man, while asleep, should fall upon 
another and cause liis death : and, 4. Where the homicide proceeds 
from an intermediate cause ; as where a person digs a well on land 
that does not belong to him, and another falls into it and is drowned. 
But tiioiigh these dilferenl acts are thus discriminated, on account of 
there being greater moral <'.nlpal)ilily in one liian in another, yet the 
punishment for each of thi^m is the sann;; nani(:ly, a fine of a hundred 
camels, or ten thousand dirheins (about G25?.)' It will, no doubt, 
appear singular that the Muhanimedan law shoidd have prescribed 
so scver<! a penalty for acts whicli itself holds to he unintentional, 
and, consequently, not criminal; but it holds, at the same time, that 
in all these cases the committer of the homicide is not entirely faultless, 
because he has i)ecu in some degree, at least, deficient in the m?crs- 
sary caution, and particularly because that the blood of man is too 
sacred to allow of its being shed with impunity. The law, however, 
exempts the committer of the homicide from the payment of the fine, 
and directs it to be levied on his family, relations, and tribe ; that i.s, 
all descended from a connnon ancestor : and should these not be suf- 
ficient to discharge it, recourse must bo had to the relations by 

aflinity, coi enciug with those of the nearest degree,*' 'J'his (iiie is 

to be paid in three years, one-third each year ; and no individual is 
to contribute more than four dirhems. It is observed in the IfiA/iyuk, 
that the reason for (exacting the fme from the relations of a person 
who has killed another by mistake is, that had they been vigilant it is 
not |)robable that the homicide woidd have been committed ; and 
having been thus negligent, they bectuue resp(msiblc, and therefore 
arc associated with him in the payment of the fme.'' 

The arranging, under this IkuuI, luunicide committed by persons 

' In tlic tlncc I'uat cnsna, iieaidcs tlie nnn, tliv puriiDn wlio cummits tlio liotnicido 
is liiililt! to t'X|iiution ; tiiitl is, tlie freeing; n xliive, (>r fasting foi' two coii.seciilivR 
niotitlis. 

' Tint oiiiiniiitter of tlin lioinlciilc also pays liis ptiipiirlioii (if llic niic. 

' Tills reasoning might ap])ly correctly to tlie Aiulis In Arabia; hut uheii the 
Aliilianiincdan.s and tlieir coiivcrta liecainc dispersed over tliti greatest part of Asia, 
it must have l)eeii rciidcied every day more inappllcalilc liy llic eoiinexioii of faiiiilies 
and trilies liuiiig in a great nieasiiie dissolved : and it is tlicrefoiu difllciilt to under- 
stand how this law could have lieeii ever canied into ctrcci, as the payment of four 
dirheins IVoiii n.icdi individual of a family present in one jilaic could scarcely ever 
have ainoiiiitiil to the sum total of tliii line. In ihlecl, however, of a snlHcient 
nnmlier of the family ol the coiiiiiiittei' of tlie lioniir.iile. the vicinage might lie called 
upon to pay the line. 

vol.. II. I. 
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unknown, or by inoninintc objects, may be considcictl singular; biit 
it is rendered requisite by the Mtiliainmedan law imposing tlie same 
penalty in these cases as in the case of unintentional homicide : for 
if a person be found dead in any place, and it be evident that he has 
been killed, the inhabitants of the vicinage arc bound to pay the 
heirs the price of blood ; and in case part of the body only be found, 
the lino is not to be imposed, unless it be the greater |)art, or the 
uppor half with or without the head. If a dead body, with evident 
marks of violence, be found on a quadruped, and it be accompanied 
by one or more men, the fine shall be paid by his or their relations ; 
if unaccompanied, by the nearest village: should such a discovery 
be made in a house, the fine is to bo paid by the relations of the 
owner or owners; but in case of any dispute, it must be |uov(ul that 
the poisons said to be the owners arc the actual j)ropriotors of the 
house. If a i)erson be found slain in a boat or carriage of any kind, 
the fine is imposed on the relations of those present ; if in a moscpic 
belonging- to a parlicular division of a town, by the inhabitants of 
that division ; but if in the principal mosque, or in a public bazar, or 
on the highway, or on a bridge, the fine is to be paid by the pid)lic 
treasury. If, however, a murdered body be found in an uninhabited 
desert, or on a river, no notice is to be taken of it; but if it be 
found on the bank, the nearest village is responsible. In short, in 
all cases of homicide w here the j)erpetrator is unknown, the price of 
lilood is to be exacted either from tlio vicinage, or from the relations 
of those in whose hands, or in whose house, or in whose field, the body 
of the deceased is found. 

In the case of homicide, occasioned by the fall of any building, 
or part of a building, which has been erected so as to overhang the 
highway ; or the placing stones, rnbbi.sh, or water ; or digging a well 
in (ho highway, or on the groumi of another ; the relations of the per- 
son who did any of these acts, or caused them to be done, are bound 
to pay the price of blood : but if, for instance, a balcony, while 
erecting, should fall and kill a man, the workmen alone arc re- 
sponsible. 

.'{. .Inslifiable homicide. The Midiannucdan law holds that all 
persons who execute the decrees of a Ktizi, whether the judgment be 
death, mutilation, or whipping, are exempt from responsibility ; and 
if in (lie two last cases death should ensue, they are not liable to the 
price of blood. But this rale applies merely to execution, after trial 
and sentence has been passed, and I do not observe that the law has 
provided for any other case ; if, therefore, in apprehending a criminal, 
or in enforcing an order of the Knzi, resistance should be made and 
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iioiiiicidc be tlic conse(|ucnce, I prcsuiiic tlial. it would not be considorod 
as justifiable, but merely as niiiiitenlional, and tliat the relations of 
all present in the ad'air would be obliged to pay the price of blood. 

Homicide is also justifiable in self-defence ; but if it be possible to 
clfect the self-defence without killing the assailant, it is not lawful to 
kill him : and should the assailant, after drawing bis sword and at- 
tacking, retire in such a manner as clearly indicates that be has de- 
sisted from the attack, and cillior the person assaulted, or any otiier, 
kill the assailant, he becomes liable to retaliation. 

If any person, during the night, attempt to commit a theft in a 
])lace of safe keeping, it is lawful for the owner to kill the thief; but 
if he could have repelled the violence attempted, or instantly recovered 
the goods, if any were carried away, without putting him to death, he 
becomes liable to retaliation. 

It would seem also, though it is not distinctly laid down in the 
Hidiiyah, that if a husband find liis wife in the act of adultery, and 
he put her and the adulterer to death, the hoiiiieide is justifiable, and 
he incurs no responsibility. 

Mayhem. To enter into all the minute particulars which are de- 
tailed by Muhammedan jurists respecting the dilfcrent injuries to the 
person short of (hialh, wiiicli constitute mayluim, and the rules which 
govern retaliation in each specific case, must be botii superfluous and 
uninteresting.' It need, therefore, be merely observed, that in all 
<:asos where an exact c(|uality can be observed, the precise injury 
which the oflender has inflicted shall be inflicted upon him, and that 
where such etjuality cannot be observed, the injury shall be com- 
pensated by a fine ; that retaliation is not inflicted for breaking any 
other bones than teeth, but a fine imposed ; and that, in all cases 
susceptible of it, the sufferer may cither insist on retaliation being 
inflicted, or accept a compensation for the injury. It is, however, to 
be observed, that in cases where mayhem has been wilfully committed, 
the fine is to be paid by the offender, and not by his relations ; and 
that in other cases, where the fine does not amount to one-twentieth 
of a full fine for uninientional homicide, it is also to be paid by (ho 
oflender ; but if it amount to one-twentieth, or upwards, it is to be 
paid by his relations. 

' lietalintioii np|ilics to every injury timt can lie inflicted on tlic person, ami 
admits of no exception!) as in tlio Ivnglisli law : " We liave tlierelu commanded 
tlicni that tliey should give life for life, and eye for eye, and iiosc for nof.e, 
and tooth for tooth ; and lliut U'ound.s should also be punished hy retaliation. "_ 
Koriiiiy chap. v. 
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ADUI.TKIIV. 

Adiilteiy is the connexion of a free Moslem of sound vn>ilers(and- 
ing, nmtiire age, and lawfully uiarricd, with a fiec Moslem woman also 
of sound understanding, mature age, and lawfully married. 'I'his 
olFence must be proved by (bur credible and competent wituctssos, who 
loslify that they were eye-witnesses of the fact. The confiission of the 
pnrtios is also suflicient to establish it ; but such confession must be 
made at four dinbrent times, and the ICdzi must bo very slow in 
receiving it. When also witnesses bear testimony to adultery, the 
Kiizi must use every means in his power to ascertain wholher they be 
men of probity and integrity; but if the ollence, after (-vt-ry re(|nisitc 
precaution has been taken, be fully |)i()ved, both the (ulnltx.'rer and 
adulteress are to be stoned to death. In carrying this seutence into 
evccution, the offenders are to be carried to a barren spot void of 
houses and cultivation ; and the lapidation must be commenced l)y 
the witnesses' throwing the fust stones, then the Inuim or Kiiz'i, and 
then the rest of the by-standers. Lapidation is not suspended (ui 
account of sickness ; but if a wonian be j)regnant, she is to be im- 
prisoned, and the execution delayed until after her delivery. 

IIKillWAV IIOinil'.UY. 

Highway robbery is, when one or more persons, confident in his 
or their strength and bravery, go forth for the purpose of attacking 
and plundering others on the highway, and put travellers in fear. It 
admits of four degrees of criminality : 1. When the robbers are ap- 
prehended before they have terrified, or robbed, or nHird(;rcd any one; 
0. When they are apprehended after committing robbery only ; .'1. 
W hen they are apprehended after connuitting murder only ; and, 'I. 
When they «i'e apprehended after having connnitted both robbery and 
murder. In the first case the robbers must be imprisoned until such 
lime as their repentance clearly ajjpears. In the second, their right 
hands and left feet an; to be eat oil', provided that the share of each 
in the property robbed aim)unts to ten dirhems. In the third, they 
are to l)e punished by death, and cannot i)c [Kirdoned. And in the 
fourth, the Ki'izi is at liberty to cut oil' their hands and feet, and then 
impale them, or to impale them without mutilation, or to put them to 

> Tlic witnesses nrc tu cninincnee tlic l;i|ii<liitiiMi, hi orilui' tliat if llicy sliiiiild 
Imi'O erred in tlieir tesCiiiioiiy, or Ivstifieil I'lilsely, coinpinictioii niiil ri'iniir.so iimy 
ioiti|u'l them to retract ttieir eviilencc. 
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iiisliiiit (Jeatli ; but in all cases wlicic a robber is put to dealli, lie is 
not rcs|H>nsil)lc for tlic properly taken. 

Ail aiders and abettors in a robbery are to be considered oqually 
guilty as tlic actual perpetrators of it; and are to suft'er the same 
punislimciit. 

If a robber be taken, who has neither plundered nor murdered, but 
merely wounded a person, be is liable to retaliation or line, a.s tlin 
case may be ; but if he have both plundered and wounded any one, 
his hand and fool arc to be cut off, and lie thus becomes exempted 
from retaliation or fine. 

If a person attack or plunder another in the streets of a town, it 
does not amount to robbery ; but if per.sons make an affray in a town 
durinjj the day with deadly weapons, or during the night either with 
deadly weapons or with sticks ai\d stones, they are to be considered 
and punished the same as robbers. 

In the Hidhjuh it is laid down, that if among a party of robbers 
there be either a lunatic, or a child under age, or a relation within llu; 
prohibited degrees of the person robbed, the punishment of the whole 
party must be remitted ; because robbery is a single od'ence eonnnilled 
by the whole party, and if therefore any one of the robbers is lej^allv 
ex(!mpted from r(!s|)onsibility, this exchi|)tion must necessarily cxiiind 
to (he rest, as he i.s merely part of a whole ; anri, consrujiuHitly, as the 
act (ifonc! involv(!S tlu; wholt! in the .same punishment, so must the 
privilei^e of one C(|ually remove all criminality from the whole. (iii( 
it is impossible to suppose that this singular doctrine coidd ever in- 
(luence the practice of the law; for, if it bad, every baud of robber.s 
would have been certain of screening themselves from punisbnicnt bv 
merely taking the precaution of carrying a child along with them. 
It may, therefore, be justly concluded, that in practice the opinion of 
A 11^) Yljsur must have been ado|ited, who holds, that the rule jusi 
mentioned obtains only where the lunatic or child is the actual per- 
petrator of the robbery or murder; Ijut if the actual perpetrator be 
of mature age and sound understanding, then punishment is indicted 
on the whole party, willi tlu; ('X(M'plion of the child or lunatic. 

Ur.llKI.I.ION. 

The oidy crime against the stale known to the Muhannnedan law 
is, not a conslruetive but an actual levying of war against the sove- 
reign. The jurists, indeed, divide the persons who openly resist the 
authority of the .sovereign into four classes: I. Those who, without 
any avowed pri'le.xl, create alarm and commit d<-.predalions on the 
highway ; 2. Those who act in the siimc manner, Inil nndtr an avowed 
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pretext, — these two classes nrc considered as robbers, ami arc sulycct 
to tlic ppiialtics wliicli Imve been just explained ; 3. Those wiio oppose 
the sovereign in force and arms, on account of alleged tyranny and 
heterodoxy ; 4. Moslems of tlie same sect as the sovereign, who 
openly oppose him in force and arms on whatever account. These 
two last classes are properly called rebels, and the same laws apply 
to each of them : It is, however, to be observed, that to constitute 
rebellion, it is indispensable that the sovereign authority should he 
exercised by n lawful prince. 

AVhencvcr the sovereign is informed that preparations are making 
for insurrection by the purchase of arms and the means of war, he 
ought immediately to imprison all persons accused of being concerned 
in such jireparatious, and to detain them in confinement until they 
repent of their evil intentions; but should these measures be incnce- 
tual, and the rebels be drawing together, the prince ought still to be 
slow in commencing hostilities, and previously endeavour to recall the 
rebels to their allegiance by pointing out the impropriety of their 
conduct; and, if the case require it, by correcting or removing the 
cause of their defection. The prince must not, however, neglect 
adopting the necessary means for quelling the insurrection ; and as 
soon as he finds pacific measures to be of no avail, it is incumbent 
on him to proceed immediately to the reduction of the rebels by force 
of arms. 

All the subjects of the prince arc bound to assist liim in suppress- 
ing rebellion; and if in the progress of the war a fuithfnl subject kilt 
a rebel or destroy his property, he is exempt from all responsibility, 
and no ways liable to compensation, fine, or retaliation. Nor, accord- 
ing to the general opinion, is a rebel who kills a faithful subject, or 
destroys his ))roi)erty, liable to any responsibility, though he is held to 
be culpable in the sight of God, on account of these acts having I)ecn 
committed in an unlawful cause. The prince also is not to make 
slaves of the rebels, or of their families, nor to divide their property 
amongst his troops; but he must sequester such j)roperly, and not 
restore it to them until they repent and return to their allegiance. 

It is not lawful to sell arms or warlike stores in the camp of rebels; 
but there is nothing to prevent the sale of them in a town to any per- 
son, whether he be known to be a loyal subject or not. It is not, 
however, unlawful to sell to rebels the materials of arms, such as 
wood and iron. This rule is contrary to the law regarding enemies 
who are unbelievers ; for to them the sale of arms, warlike stores, 
horses, and iron, is strictly prohibited ; but in cither case the sale of 
provisions and articles of clothing is permitted. 
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If rebels collect the icveimc of uiiy disUict or territory, which 
aflcrwards submits to the prince, or from which they iire afterwards 
expelled, the piiiice must not exact the revenue a second time for 
the period for which it has been already paid. 

APOSTASY. 

If a true believer aposlali/.e, lar is to he imprisoned for three days, 
duriuu which period endeavours to reclaim liim must be made ; but 
should lie persist in his apostasy, lie is to lie put to death : for there 
are only two modes of repelling- apostasy, the turning again to the 
faith of Islam, or death. The first, however, is preferable; and it is 
therefore advisable that the apostate should be indulged with a short 
<lelay, in order that he may rcllect on his sin ; and that shotild he he 
a(^tuate(l by any religious doubts or scruples, these may be reiiioverl 
by persuasion and in.struction. liut if a Moslem kill an apostate, 
without these conciliatory measures being ado|)ted, though such an 
act ought to be avoided, yet the Moslem incurs no responsibility ; 
for the infidelity of the apostate, as of an alien not under legal pro- 
tection, renders the killing of him lawful. In the ease of a woman 
becoming an apostate, she is not to be put to death, but to be im- 
prisoned until she returns to the true faith. Uut a difTerence of 
opinion exists respecting the manner in which a child under age, but 
ofsnflieient sense and understanding, who becomes an apostate, ought 
to be treated ; some jurists holding, that his want of age exempts 
him, as in other cases, from responsibility, as he has no legal power 
over his own acts; and others, that he ought to be imprisoned until 
he returns to Mulmnunedanism. 

It is difficult to ascertain cxiictly, on account of the diversity ol 
opinions held on the subject by Muhammcdan jurists, the legal dis- 
abilities to which an a|)0State becomes liabh; ; for if he escape death, 
by concealing himself in his own country, or by absconding into another, 
An6 IIanIiah is of o|iinion that his right in his property is ipso facOi 
suspended from the moment that lie b(!conies an apostate, but that 
it r(!vcrls to him on his ictiiniing to the due faith. Aiii'j Vi'/si.r and 
MiMiAMiMKi), on the contrary, hold that the apostate retains his right 
in his property, and that conse(pieutly all his acts with respect to it 
are l(;gal ; but it is agreed, that if he be either killed in his apostasy, 
or he abscond, and the JiVizi issue a decree of outlawry, bis right in 
his property then ceases, and that such properly ' devolves immediatelv 

' Ami llANirAii liiilils, that if iiiiy piiit of lliis jiiopurty li.is liedii Hcijiiiruil 
iliuiiiK Ills a|iii.sta.sy, .siivli |>»i t i.t to Im roiiliMiiituil Co tliu |Mililic tieaiiiuy ; Itiit till*. 
o|iiiiii)ii is voiilroveilvil liy Ann Vi'sur and AI eii.\.M.Mi:ii. 
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on Ills liuiis, aCtcr the tliscliaigc of all tl(;l)ls wliicli may be duo by 
liiui. It is also held, that, with the excerption of acts lelalinj!; to his 
own piopeity, the apostate becomes dead in law. Mis inaiiiages, 
giiaidianships, executorships, and the like, are therefore ipso facto 
dissolved, and he is rendered incompetent, until he returns to the 
true faith, to perform any civil functions whatever. 

The preceding are all the public wrongs which are specidcally pro- 
vided lor by the Muhanuncdan law; but with regard to crinu-s, it 
has been justly observed by Bi.acksionk, that to constitute a crime 
;igainst human laws there must be, (irst, a vicious will ; and, secondly, 
an unlawful act consequent upon such vicious will. lie enumerates 
six cases where the will docs not join with the act; I. Infancy; 
1. Idiolcv or lunacy; '.). Drnidceuncss; -l. Mislbrtunc or chancre; 
."). Isruorance or mistake; and G. Compulsion. I'rom the preceding re- 
marks it will have appeared that the Muluuumedan law exempts minors 
and lunatics from responsibility in all criminal cases, though it holds 
lliem answerable for damages on property. Drunkeuness is itself an 
oU'encc, and is therefore an aggravation of another oH'ciice, and not an 
excuse for it. Between chance and mistake tiic law makes a sligiit 
distinction; hut though it ascribes no crinn'iiality to an act under such 
circumstances, yet it subjects the agent and his relations to a penalty 
for not being as cautious as they ought to have been, liut the sixth 
ease — conipiiLiUm — forms a distinct title of iMuhanunedan law; and 
though it applies equally to civil and criminal cases, I have thought it 
best to defer its consideration until now, in order that it might be 
explained in a single place. 

CO.MfUl.SION. 

'J"o constitute coniptdsion, it is indispensable that the compellcr 
has the power and means of carrying his threats into ellcct, and that 
the person compelled was under the fear and apprehension of imme- 
diately sufteriug the evil threatened, unless he complied with what 
was required of him. If, therefore, a person exercise compulsion on 
another by beating, wounding, or imprisoning him, in order to force 
and constrain him to buy or sell certain property, or to acknowledge 
a debt not due, or to enter into or to dissolve a contract, or to make 
a confession, any act thus performed under such compulsion is in- 
valid, and the person compelled is not bound to adhere to it. Shoidd 
he, however, after the compulsion has ceased, confirm the act, it 
becomes lawfid. 

Jf a person, by the threat of death or bodily harm, compid another 
to destrov property, the compellcr, and not he who acts under com- 
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piilsiuii, is niiswbi'ul>le for it ; iiiid IVoiii llic former the conipoiisatioii 
iiiiist be dcmsiiidccl. 

If a person compel aiiollier to divorce liis wife or inaiiiiniit liis 
slave, siicli divorce and manumission is valid, and sliull take eflect ; 
but the compcller is bound to pay the dower of the wife mid the 
value of the slave. 

If a person commit fornication or adultery on compulsion. Am; 
IIanIkaii is of opinion that he is liable to punishment; but hv.d 
Yiisur and IV1uiiAM»ri-.i) hold that lie is not. 

Though the blood of a Mniiamniedan is so sacred that it would be 
a laiulable act to sacrifice one's own life rather than shed it, yet, in 
compassion to tlie weakness of man, should a person, by the feur of 
bodily harm or death, be compelled to commit a wilful murder, he 
iucins no punishment, but the compcller is subject to retaliation. 
This is the opinion of A116 IIanIfaii and RIuiia.m.mkd, who argue 
that the person compelled is in this instance constrained to commit 
the murder, by the natural instinct which leads a man to prefer his 
own life to that of another, and that he is therefore to be considered 
as merely the instrnmcnt of the eompellcr ; but AiitJ Y6sur holds 
that neither of them is sul)ject to retaliation, because it is doubtful 
on which of them it ought properly to be inflicted; and Siiam'I 
nuiintains that they both incur retaliation, as they were; ecpiaily the 
cause of the death of the jier.son murdered. This applies to wilful 
murder otdy ; and the case of a person who i.s compelled to comrnil 
an act, from which cither unintentional homicide or mayhem insncs, is 
not noticed in the llid/iyah. 

If one atlcm|)t to compel another to forsake the true faith, merely 
by blows or imprisoinnent, such compulsion is not a sufllcient con- 
straint on his will ; but if the person compelled be under the fear and 
ap|)reliension of suffering dtsath or bodily harm, he is held excusable 
if he cndjracc inlidelity, provided that he oidy docs so outwardly, and 
that inwardly he continues firm in the true faith ; yet if ho persist in 
refusin;.'; to alijevo his religion unto death, his merit is greater, and he 
will leceivc an amph^ reward in heaven. 

I have delayed, until this |)lace, adverting to the important distino 
tion made by the English law between principal and accessory ; for 
it will now be apparent that such a distinction is contrary to the very 
first principles of Muhammedan law, which re(|nire, that to convict a 
man of an offence, positive proof shall be given that he was the actual 
pcirpetrator of the oll'eneo charged. It hence necessarily follows, toat 
the procuring, couuselling, or eomniaiiding the conunission of a crime, 
and the receiving, relieving, or assisting the criminal al'tiM- it has been 
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comiuillcd, conic not within tliis rule of evidence ; and the liiw has not 
specifically declared tiiat such acts shall constitute oflfeaces, and shall 
subject the doer of them to punisinnent. Of the moral culpability of 
accessories before the fact, Muliammcdan jurists could have no doubt; 
and it seems therefore singular tiiat the case shonld be entirely omitted 
in their law : but it is not improbable that this has originated from their 
peculiar notions respecting the nature of evidence, which have been 
iulopto<l in the general s])irit of humanity that pervades the whole of 
llioir law ; for the preceding remarks will evince that the ]>rineipal 
object of every rule is to contribute to the actpiiltal, and not to the 
ronviclion of an oircnder. (luilt, therefore, is made to consist solely 
in the jierpotration of tm ollence, and until it is actually eoiniuittcd 
Ihc intention of the ollcnder is not fully demonstrated; and there is 
consequently room to suppose, until the very last moment, that he 
may have repented of and desisted from his original intention. But 
it is evident that this favourable presum|)tion cannot have place if 
the accessory before the fact be inailc responsible for the act of 
an absent agent, whom he may have, under erroneous im|)rcssions 
arising from misrepresentation, resentment, or any other cause, ad- 
vised or commissioned to pcrpelralc a crime. In this case, however 
repentant the accessory may become, it may be perfectly out of his 
power to prevent the commission of the fatal act: since also they hold 
that example is the only lawfid end of punishment, it may have been 
ihonglit that this object was completely allaiuod by the punishment of 
tlio principal, and that it was therefore improper to extend, in the 
person of the accessory, the example further than was absolutely 
requisite ; but that, if the parent assist his child or the child his 
j)arent, if the brother receives the brother, the master his servant, or 
the servant his master, or even if the husband relieves his wife, who 
have any of them comniitted a felony, the receivers be(;ome ac- 
cessories e.r ]ios( f ado, 'and consequently subject to punishment, is 
a doctrine .so totally repugnant to every notion and every feeling 
comprehensible to a Midiannnedaii, that it could never have entered 
for a nionient into the conlenq)lation of a I\Iuhauuncdan jurist.' 

' Extept in tlic I'.isD of rBci'ivui(j stiili-n pomls, liiiowing tlicm to lie Ktolon, it is 
iiii|ui$sililc to uiHtcrstiiiid on wliiit |iiiiioi|)looljiisti('C, lis fur ns icgnnls tlie iiKtiviiliiiil, 
an nrrcssoiy nflcr llio fact is snlijcet to |iiiiiisliinciit ; mid it may 1)« leasoiial)!/ 
(loiilitcd, wlictlicr llie good of tlie state iciideis siicli |iiiiiislitiicnt cxpiMlieiit or iioces- 
snrv. Tlie Bliiliamnicdniis may, tlicielorc, bo excused in not Imviiig discovered 
eiilicr its exiiediciu'y or necessity. 
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JUDGMENT AND KXIXUTION . 

Ill the course of the preceding remarks, I liavc inciitioncd llic 
testimony by which each offence is to be proved, and tlie punishment 
to lie awarded for cacli, and the manner in wliicli it is to lie carried 
into execution. It only remains to observe, that judgment docs not 
subject the family of tlic criminal to any legal infamy or legal dis- 
ability. It is ('veii laid down in (Ik; lli.duyak, that the usual funerul 
ceremonies are to be performed for the person who is slain for wilful 
nnirdcr or adultery, and prayers said over liis grave, liecause he has, 
by giving np his life, fully safislied the obligation which he had in- 
curred ; but for robbers and rebels funeral ceremonies aloiic arc to bn 
performed, and prayers are not to be said over their graves; nor does 
conviction, judgment, or execution, in any manner affect the criiniiial's 
right in, and control over, his property, personal or real ; which, on 
his death, descends, according to the usual rules, to his heirs and 
legatees. 

(ir.NV.IlAI, Ur.MAUKS. 

I have thus atlem|)ted to give a faithful abstract of Muhammedaii 
law ; and it will perhaps appear, that it exhibits a solitary instance in 
the annals of nations of a code of laws being rendered ineflicient by 
its extreme humanity.* It expressly declares that it is meritorious to 
conceal offences, and to prove them it rerpiires evidence which it 
must, in many cases, be impossible to adduce. It is much to be 
regretted that there arc not, as far as I am aware, any sufficient data 
from which a judgment on the moral effects produced by so singular 
a code could be formed. 13ut there docs not appear in history, or in 
travels, any details which would warrant a conclusion that the Rln- 
hammedans have ever been remarkable for either vices or crimes : the 
reverse, on the contrary, might bo justly inferred; and the state of 
IVIuhammcdaii .society, even under the defects of its government, 
might evince that morality an<l virtue do not depend on the severity of 
j)cual laws. It must, at the same time, be admitted, that even in the 
degree of civilization in which the niuhammedans have long remained, 
cases must have occurred that were not provided for by their laws, and 
yet deserved punishment. Siicii cases, however, were not likely lo 
occur frequently, because commerce and laws arising from inerpialily 

' It-iibnioiis IIS the Ic.r tnlionis must lie iidmltloil lr> lie, yet tlic rriiiiiii»l lias liy it 
a iniii;U lictlci- i;li!iiice of prnsurvini; his lifi' llian if he wcio (h'|ieiiil«iit solely on the 
nii'icy lit the pi iiice. 
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of ranki! being unknown, tlicl't, lobbciy. boniicide, und insuricirtioii, 
seem to be llie only oflciices of importance wbicb would counnonly 
take place in such a state of society. But still cases might occur ; and 
it therefore becomes a question what were the means by which any 
incllicioncy in the Muiiauuucdan laws was rectified. 

On this point it is with the greatest diflidence that 1 venture to 
express n (lonl)t with respect to the correctness of tiie following 
opinions contained in the analysis of the Bengal regulations ; but thoy 
seem to me to be inconsistent with every principle of Muhaunnodan 
law. " There are three degrees of in^perfect evidence. The first pro- 
duces shuh, or uncertainty whether the charge be true or false; tlu; 
second establishes ziiii, or pr(-8UMipti()n that the charge is Iriu-; lh(> 
third excites wiihm, or doubt against the truth and probability of the 
fact alleged : the degree of zun is admitted to be a ground of 
legal conviction and sentence, provided the mind receives a strong 
impression and assurance from it, in which case it is denominated 
akhnr-i-racc and znn-i-ijhalih. This degree of presumption amounts 
nearly to certainty, and is fully described as such in the Ashbaho 
Nuzaycr. The sum of what has been mentioned upon imperfect 
evidence is, that a penal sentence may be founded upon it when, in 
the judgment of the magistrate, it affords strong ground of presumption 
that the crime charged has been conniutted by the party accused." 
" In the Molicct, it is declared that shedding blood upon violent pre- 
suin|)lion is authorised."' " Discretionary ]iunishmcut may in all 
cases be iutlietcd by the Imam upon strong prestnuplion, whether 
arising from the credible testimony of men or women of whatever 
religion, or from circumstances which warrant a violent presumption 
of guilt."" " Discretionary punishment upon strong presumption of 
guilt is, indeed, left to the judgment of the hViz'i in all the instances 
specilied ; but excepting those mentioned in the final class of t'ach 
division wherein exemplary punishment extending to death is sanc- 
tioned, it is not meant that the hVizi should, at his discretion, adjudge 
Tazr.rr, ecpial to the penalties o( Ihuld." " From thi" definition given 
of Srittfitt, or exemplary punislunent for the proteelion of the coinnni- 
nity, it is manifestly intended to be occasionally inflicted by the 
Imam, when it luay appear expedient and not constantly adjudged."' 
" With respect to crimes which, on proof, are subject to the specific 
penalties of IJudd and Kisas, a dillcrence of opinion has obtained 
among the learned, whether they are liable to Tazeer or not. Those 

' Aiiiilrsis (if llcngal Uf(;iilHti(iii!i, I'art ii. jip. ;t:i I, .'l.'lfl. 

= iiiid. 11. ;t;t2. Miiiii. |.|i. . •).•)!, :t:ia. 
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who iiioliido siK'li (ilHiitcos in tli(! provisions for discretionary (torrcclioii 
iuid |)unislnn(!iil, consider tlieso lo extend to every unlawful act wliicli 
is injurious to the connnunity or to individuals; whereas those who 
maintain the opposite doctrine restrict Tazcc.r to acts for which no 
specific penalty is fixed by the law : the former construction, however, 
is preferred, and generally udmiltcd."' 

If these opinions l)e correct, it will bo evident that law has lontj 
ceased to exist among the Muhamincdans of India ; for, if the Kdzi he 
authorised to dispense with the rules of evidence, and to indict discre- 
tionary punishment extending to death even in cases for which specific 
penalties arc prescribed, all reference to first principles, to the Koran, 
lh(' traditions, m the authority ol' the earlier jurists, becomes pcrfcc'lly 
siiperiluous. liut if this had been the casein India, it might be ex 
peeled that some regulations would exist sinn'lar to those which have 

long |)revailcd in Persia, and which are thus described by Ciiahdin : 

" Le droit civil des Fcrsaus se distingue aujourd'hui en chrtui/ et 
onrf;'^ et c'est unc; chosi; fort reniaripiable (pu; cclte distinction dr: 
justice, dheruy est, commc jc viens de le dire, le droit civil fondr 
sur I'Alcoran et sur les connnentaires fpii out ele fails dessus par Ics 
doiizc premiers successeurs <le Maluunet; oMj/signifie proprenicnt 
violence et force, et il se prend ici pour la force opposec au dioit, 
c'est-ii-dire, pour la raisou du plus fort, <!onnue nous disons : ce iioni 
vient dece (pie cettejustice ourfcM fonde sur la scale autorite royalc. 
I.cs dcvots I'crsiins, ot stirtoiit les ceclesiastiipies, rcgnrdeut ce droit 
ojo/connne une espec(! de tyrannie, ct ils s'ecrient sur la plupart des 
actes de justice qui procedcnt des tribuuaux du gouvcruenicnt poli- 
ti(pic, oicrf est., che.ray neat ; c'cst-a-dirc, que c'est une sentence de 
violence, et non jms juridique : cepeudaiit cc droit ourf n'est fpie le 
droit naturel bien entendu."-^ Hiit that such a distinction never 

' Analysis of 1(cn(>al Itcgiiliitioiis, I'art ii. |i. !I2II. 

' " Tlio nrf, or ciistomaiy law, wlilcli is ndministcred l>y the king, liis linntcu- 
ants, the rulers of |>iovinccs, governors of cities, lay magistrates of towns, managers, 
anil oolleetors of illstricts, and heads of villages, aided tiy all the different sniiordinatc 
odieers who net under their authority, hears some resenddanee, in ils eognizaneo of 
(letty idl'enecs, to that kind of authority wlilcli, in tietter-ordered coniinnnitics, is 
vested in magistralos of poliee ; luit tlie magistrates in I'ersia always exercise tin; 
chief loml inittiority, and c(nise(|Meotly are ahove tlio law insKail of heiiig checked 
Ity it. The decrees are instantly enforced l>y the strooj^ hand of power. They are 
prompt and arhitraiy in their decisions ; and aslticy seld(on licstow much time in the 
consideration of evidence, they are cmitiniially lialde to commit injustice, even if 
their intentions are pure."— Sir .foii>j l\lAt.coi,,'«'.s History 0/ I'ersia, I'ol. ii. 
pp. .1.17, tin. 

' Voyages du Cuamimk, vid. vi. p. 70, M. I,aiigl.:s oJMcrves in a note on this 
passage — " II est assoz eirange rpie I'lin ne tronve nnls renseignements sin- le i.mj 
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oxisli'd ill India might be iiifened from the following passages of llio 
Analysis of the Bengal Regulations : — " It has been icmaiked by Sir 
W. .loxr.s, in bis preface to the Sirajccj/ah, that although Ai)(; IIanI- 
FAii be the acknowledged head of the prevailing sect, and has given 
his name to it, yet so great veneration is shewn to Awi Yisvf and 
the lawyer IMuiiammep, that when they both dissent from tiieir master, 
the Musiibnan judge is at liberty to adopt either of the two decisions 
which may seem to him n»ore consonant to reason and founded on the 
bettor authority. This remark corresponds with the received opinion 
of j)rcsent lawyers."' " If, however, no authorities bo forthcoming, 
and the K/izi be a qualified jurist, he may consider in his own mind 
uhat is consonant to the princi|)lcs of right and justice, and applying 
the result, with a pure intention, to the facts ami circumstances of the 
case, let him pass judgment accordingly : but if he be not a ([ualined 
person, let him take a legal opinion from others who are versed in the 
law, and decide in conformity thereto. He should in no case give 
judgment without knowledge of the law, and should never be ashamed 
to ask (|uestio»s for infornialion and advice. "- 

These passages arc irreconcilable with the opinions contained in 
the former quotation. The misapprehension has, 1 conceive, origin- 
ated from not drawing a distinction between the law exercised regu- 
larly and judicially, and the power of investigating and deciding on 
all cases, civil or criminal, which is the prerogative of Muhammedan 
princes, and which was generally exercised by the emperors of Delhi 
personally, or by their ministers, or by the governors of provinces. 
It docs not, however, appear, that the causes brought before them 
ever interfered so materially with the usual administration of justice 
as to occasion such a marked distinction between the decisions of the 
cmporor and the K/izi, as to render it requisite that they should be 
discriminated by a particular name as in Persia. In the first case, 
it may easily be supposed that little attention was paid to rules of 
evidence or legal authorities, and that the decision was oftener founded 
on influence, favour, or caprice, than on the real merits of the case; 
but nil appeal to the prince would sometimes obtain redress, and, in 
many cases, his authority alone could edect the punishment of a pow- 

dnii!: h voliimiiicnx traits itc jiitUpniilmico niiisiilninnc, intitiilv The IlUluynh or 
Gtiiih; 111 dans Tableau General ile VEmjiirc Olhoman." It would Imvc licen iiiiicli 
stranger if any notice Iiad lieen tnl<en of tliis " raison du plus fort," in worl(8 wliicli 
rest professedly on tlie writings of Abu IlANf fau and liis disciples, when these nro 
founded solely on the Koran, llie traditions, and establislied decisions. 

' Analysis of Deiigal Regulations, pp. 22:(, 224. 

' I hid. p. 22t). 
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cifiil (lelinqiicnt.' 'riiero senilis, liowcver, to bo no grounds whatever 
(or supposing thai this discretionary power was ever exercised l)y tlic 
f{('izl, or other oflioer of justice ; it was reserved entirely to tlie prince, 
(he ministers, and the governors of provinces. 

These reinari<s have appeared to nic requisite in order to remove 
any doubt that might occur res|)e(;ting tiic correctness of the preced- 
ing abstract. Tiiey will, perhaps, siiew, tiiat in every Muhammedan 
country tiicrc exists, in fact, two nuxles of administering justice; tlie 
one by the prince personally, or by persons to whom that power may 
be delegated in virtue of the olliccs which tiiey hold; and the other 
by judges skilled in jurisprudence and theology. In the fnst casf:, 
it will be evident that the personal administration of justice by the 
prince, or his ministers, can be sidijcct to no rules or restrictions, 
and that the extent to which it may be carried must depend principally 
on the prejudices of the people. In Persia, it seems, the authority 
of the prince ))revails ; in 'I'lnkey, on the contrary, the influence 
of the jurists is (irndy (^lablished ; and in India, the com^urrence of 
both ajipt^ars to have been maintained without any material encroach- 
ment on the jurisdiction of each other. 

Hut whenever justice was didy aiul regularly administered by men 
of the law, they were bound to adhere scrupulously to the rules arul 
provisions of the law. In such a case it seems incontrovertible that 
a Kt'izi could not legally found a decision on what is termed imperfect 
evidence in a preceding quotation; for (he number of witnesses re- 
quired in civil cases rests on this text of the Koran — C'fill to icilness 

' Blany iiistaiices arc nicnllminil in liistory of tlic |inttencc and alTaliility wllli 
wliich niiiliainnicdaii |iriiice.s and (livir iniiiislm's received complaints, and of tlio 
.sti'il<ing jnslirc of tlieir dccialoii.s. M'itli regard to llic emperors of Deliii, tlie antlior 
of tiio .Veil- Mutakherin rcmuiks — - " Tlio priiico and Ills nilnintcri! Iicstowed more 
attention npon tlio adiiilnl.stratioii of jiisticu than on any other part of the govern^ 
nicnt; nor did tliey siilfer that injnstlce should hccome justice hy pre.scrlption, or 
that any one slionid oppress another at his will ; they took care to appoint proper 
persons in every hi anuli of such an olDce, and had rendered extortion and hrlliery 
so odious, that to call one a hrihe'taker was resented much moro than if it had Ijeeii 
the most oppi'olirions inipiituliiMi, It was, in ecniseipieni.o of snch regulations and 
attentions, that sneli men of virtnnns principles were found out as reckoned hrlhcry 
amongst the highest reproaches, and thought it little Uinrt of iiifidcllty and apos- 
tasy." " It was so very easy for poor men to arrive at the very feet of the emperor, 
and toohtaiii redress, that when, notwithstanding all thnso precautions and tlievc 
attentions, soino oppiession chanced to take place, wi! haic instances of oppressed 
ones, who would sometimes come from two or three months' journey and obtain 
audience, and expose their complaint, and were they tlie poorest of men they were 
fiiirc of heiiig righted against the most powerful adversary." Not having the 
original, I cpiote tlie translation, iio/ii maniU, vol. ii. p. .'■ifiS. 
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/»•<) wHiivfurs ofyoiir >irighbtiuri)iij niini ; hiil if then' hi' not tirii mm, 
Irt there bo a man and two luomcn oj' those whom ye shall choose for 
xnlnesses ; if one of those women, should mistake, the other of them 
will cause her to recollect ; and it is argued tliixt it follows, d for- 
tiori, that the same number must be required in crin)inal cases. The 
exclusion of women as witnesses in cases of Kisas and lludi'id, is founded 
on tlii$ undisputed tradition, that in the time of the prophet and his 
two innncdiatc successors, it was an invariable rule not to admit the 
evidence of women in cases of Kisas and Iludi'id. The jurists, however, 
seem to have thought that the rejection of an unbeliever's testimony 
against a Moslem, was a point so well established that it rcfjuircd no 
authority to be cited in its su|)port.' It is hence apparent, lliut in 
civil eases the very facts in issue must be proved by two Moslent men, 
or one Aloslem man and two Moslem women ; that the same rule 
applies to what 1 have termed misdemeanours; but that in oilier 
oflences the evidence of women is not admitted, and the facts must 
conseipicntly be proved by two men." Imperfect evidence, therefore, 
that is, presumptive, or given by incompetent witnesses, or by fewer 
tlian the legal number, cannot be admitted in Muhammcdan law; 
and this seems even admitted in the Analysis of the Mengal Ucguhi- 
lions; for the admissibility of imperfect evidence would ai)pear to be 
restricted (o those cases only in wiiicli a Kazi is at liberty to award 
a discretionary punishment. Hut as it is, at the same time, laid down 
thai discretionary punishment is awardable even for od'ences for which 
the law has prescribed specilio penalties, the reslricliou avails irol, and 
thus the adujission of imperfect evidence is extended to all cases. 
That this is not the Muhammcdan law, I think the preceding remarks 
will fully establish. 

1 admit, at tlic same time, that it may be inferred from more limn 
one place in the Hidihjah (and I suppose from other law-books), that 
An6 1Ian(i.aii, and his two disciples, An6 Ytisur and MunAMnii-.i), 
were of opinion that in cases where an ollendcr, of whose guilt there 
was no doubt, was likely to escape punishment from defective evidence, 
or from legal objections, a Kini miglit use his discretion in supplying 
tlic defect of the law; but, as it does not appear in wiiat particular 
instances or to wlial extent it might be so used, this opinion will not 
warrant the conclusion tliat a discretionary sentence extending (o 
death may be awarded on imperfect evidence. The rules res|)ecling 



' It is niciply numtidiicd iiiciflentiilly In lli« lluliU/uh. 

' It will be rceolli'cted tlint fninicntion imtl mliiltuiy must lin piitvwl liy four iimli- 
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evidence are very copious iii tlie Hid/iijah, and tliey arc derived prin- 
cipally from AiitJ IIanIfaii and iiis two disciples; and there is not a 
single sentence in the whole book wiiich anthorises, or in any manner 
permits, a lO'izi to dispense with these rules. Tiie same authority, also, 
expressly restricts discretionary punisimient to petty oftences, though in 
heinous crimes, not provided for by tiie law, it seems to admit tliat the 
prince is at liberty to punish the criminal. It must be evident thiit 
if the last be the reccMved opinion, us I conceive it is, the Muhamniedan 
law is )>erf(;ct, and conijirises plain anil simple rules of evidence, and 
a regular gradation of oliences and punishments ; it may be defc'Ctivc 
in not providing for every possible case and in rofpiiring a greater 
degree of proof than is rcfpiisitej' but, as far as it extfinds, it is clear 
and intelligible, and leaves scarcely any thing to the discretion or 
judgment of the K/izi. IJut the doctrine which I controvert leaves 
every thing to his discretion, and destroys the very foundation of all 
law ; for its inevitable consecjucnccs would vest every petty liYizi with 
the power not only of making ex post facto laws, and declaring culp- 
able whatever acts he thought proper, but of deciding on the kind of 
evidence requisite for their substantiation, and of inflicting whatever 
punishment he pleased on the agent who might be so convicted. 

I have thus imperfectly, but I trust correctly, explained the most 
important principles of Muhammedan law. The perusal of this ab- 
stract will perhaps excite surprise that the government of British 
India, and the legislature of Great Britain, should have been so 
anxious to jireserve and enforce a code of laws the fundamental prin- 
ciples of which are, that the lirilish cannot exercise a lawful sove- 
reignty over Muhamuicdans ; that every Muhammedan is at lil)crty to 
kill them individually with impunity ; that it is a solemn obligation 
imposed by Ood on every true believer to make war against them 
collectively; that no person can legally exereiso the office of a judge 
unless he be a Muhammedan, and that, should any such person have 
intruded himself into that ofTice, his acts are null and void ah initio ; 
and that no pcMson, unless lie is a true bcOiever, can fill any sitimliou 
which gives him the, sliglilcst (l(.'t;n;n of power or autliorily over a 
Midiauimedan. These arc not s|)(!culative opinions eonfmed to the 
schools, but so interwoven with their religion that every Muhani- 
nuMlan of the slightest education must be in some degree acfpiaiiitcd 
with them ; but they are more particularly inculcated iu their law- 

' Till) ilcciilitiR on picsuniptivc evidence may in most rases lie triisteil with 
snrcty to .1 jury ; l)iit tin: not iiitnistiii|> it to n .slii(,'lc inilii iiliial, ivlio iniiM rroqiiciitly 
lie iiMilistiiiRnlslKiil liy citlier aliility, learning, or capacity, must certainly be con. 
aiiU'ieil as u viMy humane provision in the niiihainineilan law. 
vol.. II. .M 
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books, as there is scnvcely a page iit any one of tlicin in which tiiesc 
opinions do not occur, either .is the subject discussed, or by the way 
of argument and illustration ; yet the British government have dili- 
gently extended the circulation of tliese books by printing them, and 
facilitated their comprehension by causing them to be translated from 
Arabic into Persian. 

But the government, at tiie same time, have found the Muham- 
nicdan law so defective that they have been induced to alter it entirely 
in the case of perjury, subornation of perjury, forgery, theft, robbery, 
mayhem, homicide, ai\d crimes against the state; and also to alter 
materially the rules of evidence : new courts of justice, aitd new forms 
of process and trial, wiiich were before perfectly unknown to the 
Muhanimcdaus, have been also introduced. I may, therefore, be 
permitted to observe, with all due deference and respect, that the 
Aluhammedan laAv, however nominally preserved, no longer exists in 
India ; and that a niost singularly inconsistent and contradictory duty 
is at present imposed on tiic Midmmmcdan law-oflicers of the difl'crent 
courts of justice, as they are required, in many cases, not to give their 
opinion simply according to their own law, but according to that law 
as it is modified by certain regulations of government. It would not 
become nic to venture any opinion on these regulations ; but I may 
perhaps be excused for expressing a doubt whether it be possible to 
reconcile such modifications to the first principles of Muhammedan 
law. These appear to me to difFcr so essentially from the principles 
of Knglish law, most particularly in the rules of evidence, that the 
attempt to reconcile the decisions and dicta of Aiiii HANiFAii, Au6 
YOsuF, and Muhammed, with the opinions and decisions of English 
lawyers, must be perfectly impracticable. It may also be doubted 
whether, were it practicable, the learning and abilities of the present 
Rluhamniedans of India are capable of cftccting such a reconciliation. 

VANS KENNEDY. 

Bomhiiy, Is/ March, 1029. 
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APPENDIX. 



Ik order to rciulcr this Abstract complete, I subjoin the contents of 
the HidAyah; because the same arrangement is observed in all digests 
of Muhaninicdan law. It is to be remarked, that the title of iidicrit- 
ancc is entirely omitted in this work ; and that I have noticed, in the 
Abstract, such parts only as relate to the municipal law. 

Book 

I.... 'ij\^\ /l<-7'a/i<{m<— Purification. 

II — jsJUiiH As-Sal/U — Prayer. 

III.... »^J1 Az-Zah&t — K\ms. 

IV — r***'' As-Satim — Fasting. 

V — -sv3aH Al-Ilajj — Pilgrimage. 

VI.... ^ISoJI ^n-MA({A— Marriage. 

VII.... XcLiJl Ar-liazdal — Voatctagc. 

VIII.... ( s Mdilt At-TuWi — Divorce: including seve- 

ral cha|)ters on the furnishing of 
necessaries, ^juLj nafakah, to wives, 
children, and slaves. 
IX uJJlJjJI Al-Atah — Manumission. 

^- ••• / . >Ujy< Al-Aim/in — Vows. 

XI.... i.tXajOl Al-Iludiid — Prescribed punishments 

in the case of adidtcry, fornication, 
drinking intoxicating liquors, and 
falsely accusing a married woman 
of adultery. It also includes a 
chapter on wjyti Tazir, or discre- 
tionary punishments for small of- 
fences. 
XII.... XjI.aJ^ As-Sarikat — Theft: including IIigl»« 

way Robbery. 



1G4 LIEUT.-COLONEL VANS KENNEDY'S 

Hook 

XIII.... >**J' As-Sair — ^ War : comprising every 

tiling relating to war, peace, con- 
quered countries, captured property, 
tributaries, aliens, revenue, and the 
duties and prerogatives of a king. 

XIV. ... XtiAJUiH yl/-La/i(<a<— Foundlings. 

XV.... XlaJiM^ Al-Luktnt—Tvovo.. 

XVI.... cJW^' ylM/iW/e— Fugitive slaves. 

XVII iJuUJ^ Al-Mnflii'id — Non inventi. P(!rsous 

«lu) liiivo disappcarpd, and it is not 
known wiiellicr tlicy be living or 
dead. 
XVIIl.... 'iS yiiS As-Sli.what — Partncrsliip : including 

joint-tenancy. 

XIX.... ( ijj\ Al-Wakf — Alienation to dmritablc 

uses. 
XX. ... ^\ yli-iJoj/a— Sale. 

XXI.... C>.](i^\ /iZ-/('rt/<{Z«i— Caution. 

XXII.... »::J»^I ilZ-Z/awif^ai— Transfer of debts. 

XXIII yi^UiJIuil Adiib-ul-Kt'izi — Duties and quali- 

fications of a Nazi: including ar- 
bitration. 

XXIV OiLiii^ Ash-ShahMal — Evidence. 

XXV Cjil i(J^ . wocjjs.»M — Retraction of evidence. 

XXVI.... CJlTJI Al-Wahidat — Commission and pro- 

curatorsliip. 
XXVII.... fcSiXll Ad-Dawd — Plaint and process. 

XXVIII..., \Ji^\ Al-lkr/ir — Cowfcssmtx and acknow- 

ledgment. 
XXIX.... JUll /l,<;-5i(//( — Accord. 

XXX.... JL'jUxiJI Al-Miizihahat — Commission with a 

valuable consideration. 

XXXI.... jUji^< ^M''<"'''«<— Depo.-iit. 

XXXII.... XjjUn yl/-ir;«< — Loan. 

XXXIII.... -i^^S Al-mbiit-Q\ii. 

XXXIV. ... oljU:^! y|/-/>W< — Hiring. 

XXXV.... u*jl5^JI /l/-i»/«A«<;/i — iMocdmen. 
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XXXVI.... 


aj}\ 


XXXVIl.... 


sl/yi 


XXXVIII.... 


jCSS=C^\ 


XXXIX.... 


e.w^Uii 


XL. ... 


u.sAax)l 


XLl.... 


Xj»i,iJJ 


XLII.... 


xwill 


XLIII.... 


•i^j\j^\ 


XLIV.... 


iiL*U«.H 


XLV. ... 


^LJJI 


XLVI.... 


XAJcujyi 


XLVII.... 


*ajM^I 



XLVIII. 



C\y^UL^\ 



CLIX.... 
I 


; 


LI.... 
Lll.... 




LIII.... 


cX,jJI 


LIV. ... 


^i'Wi 


LV.... 


UU.^1 


LVI.... 


,:_J^\ 



A l~ Wal(i — Patronage. 

A I- Ikr/ih — Compulsion. 

Al-Ilijr — Inhibition. 

Al-Mazun — Licensed slaves. 

A l-Ghazh — Pispossession. 

Ash-iShufnt — Right of pre-emption. 

Al-Kismat — Partition of joint- pro- 
perty. 

Al-Muz6raat — Hiring of land for cul- 
tivation. 

Al-MiisuMl — Hiring of gardens, or- 
chards, &c. for cultivation. 

Az-Zahdinh — Ruins relating to the 
killing of animals for food. 

A I- Uzhiat — Sacrifice. 

Al-Kan'ihiat — Unlawful acts; in- 
fractions of tlic religious but not the 
municipal law. 

//jj/({-«/-iI/a!<;(i<— Cultivation of waste 
lands. 

Al-Ashrihal — Prohibited liquors. 

As-Said — Hunting. 

Ar-llahn — Pawning. 

Al-Jin6yAt — Homicide and mayhem. 

Al-Diyat — Fines for unintentional 

homicide and mayhem. 
Al-Madkil — Persons responsible for 

these fines. 
Al- Was/iy/i — Last will and testament, 

and executorship. 

A l-Khunsd. — Hermaphrodites. 



